
 

Allen Matkins Leck Gamble Mallory & Natsis LLP 
Attorneys at Law 

865 South Figueroa Street, Suite 2800 | Los Angeles, CA 90017-2543 

Telephone: 213.622.5555 | Facsimile: 213.620.8816 

www.allenmatkins.com 

Emily L. Murray 

E-mail: emurray@allenmatkins.com 

Direct Dial: 213.955.5584   File Number: 374393.00053/4864-4627-1644.3  

 

  
 

 

Los Angeles | Orange County | San Diego | Century City | San Francisco | New York 

Allen Matkins 
 

Via Electronic Mail 

January 12, 2024 

Mayor Cabral 

Mayor Pro Tem Enmeier 

Councilmember Duncan 

Councilmember Knoblock 

Councilmember Loeffler 

City of San Clemente 

910 Calle Negocio 

San Clemente, CA 92673 

 

 

Re: City Council Consideration of Changes to or Revocation of 

Conditional Use Permit, Voluntary Compliance Agreement, and/or 

Wireless Screening Form 

Dear Mayor Cabral and Councilmembers: 

Allen Matkins is counsel to American Tower Management LLC (“American Tower”) in 

relation to American Tower’s continuing operation of its existing wireless communication facility 

(Site No. 89366) (the “Wireless Communications Facility”), located at 616 Del Dios, Rancho San 

Clemente, California 92672 (APN: 690-552-05) (the “Property”) in the City of San Clemente, 

California (the “City”). This letter addresses the staff report and proposed resolution prepared for 

the January 16, 2024 City Council hearing to consider changing or revoking American Tower’s 

Conditional Use Permit (the “CUP”), Voluntary Compliance Agreement, and/or Wireless Screening 

Form 23-231. 

As set forth herein, there is no evidence to support the proposed findings that conditions of 

approval are being violated or are not being satisfied, or that the Wireless Communications Facility 

is being operated in a manner that constitutes a nuisance. Accordingly, there is no legal basis for the 

City to amend the CUP and impose additional conditions of approval. Furthermore, were the City to 

make the proposed findings and amend the CUP, those actions would constitute a direct and 

actionable breach of the Voluntary Compliance Agreement. Finally, certain of the proposed new 

conditions of approval, in addition to being impermissible by law, are unacceptable to American 

Tower. 
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American Tower is nevertheless willing to voluntarily implement additional measures to 

address security concerns resulting from ongoing criminal trespassing and vandalization activities 

on the Property, which the City has not effectively prevented or curtailed. The proposed voluntary 

measures are discussed further below. 

I. There is No Evidentiary or Legal Basis for the Proposed Findings and Amendment 

of the CUP. 

a. Amendment of the CUP Requires Findings of a Violation or a Nuisance. 

San Clemente Municipal Code (“SCMC”) section 17.12.175 provides a process for the City 

to change or revoke approved applications when conditions of approval are violated, it is necessary 

to resolve a nuisance, and/or when applications contain incorrect, false, or misleading information. 

The applicable review authority, here the City Council, must make one or more of the following 

findings to modify or revoke an approved application: 

“1. Conditions of approval of the approved application(s) are being 

violated or are not being satisfied.  

2. The site or land use is being operated in a manner that constitutes a 

nuisance.  

3. The application contained incorrect, false, or misleading 

information.” 

(SCMC § 17.12.175(C).) 

As set forth in the Agenda Report for Item 8C, January 16, 2024 City Council Meeting 

(“Staff Report”) and the accompanying proposed Resolution No. 24-09 (“Resolution”), City staff 

is recommending that the City Council make the first two findings above – that conditions of 

approval on the existing CUP are being violated and that the Wireless Communications Facility is 

being operated in a manner that constitutes a nuisance – and that the Council amend the CUP to 

impose new, additional conditions on the CUP. There is no evidence to support the proposed 

findings, and accordingly there is no legal basis for the City to make the findings or amend the 

CUP. 
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b. There is No Evidence of a Violation of the CUP. 

The proposed finding in the Resolution concerning the conditions of approval of the existing 

CUP is as follows: 

“Conditions of approval of the approved application(s) are being 

violated or are not being satisfied, in that: 

i. After the City and Property Owner entered into the Voluntary 

Compliance Agreement dated July 6, 2023, the property has 

continued to be maintained in a manner inconsistent with the 

conditions of Conditional Permit 1021; 

ii. The access path has not been maintained in a manner that is sealed 

and prevents dust; and 

iii. The Property Owner and/or their contractors and tenants have 

continued to access the site through private property via the Del Dios 

private road, which is not a part of the approved access or in 

accordance with dedicated easement rights.” 

(Resolution, Section 2.A.) 

The Staff Report does not contain any evidence and offers scant explanation for these 

alleged violations of the CUP. The CUP, which was issued by Orange County in 1962, contains no 

expiration date and only three conditions of approval – that the site be fenced; that the fenced-in 

area be covered with crushed rock; and that the access road be oil surfaced or treated to eliminate 

dust. As noted above, the Resolution alleges that the access path has not been maintained in a 

manner that is sealed and prevents dust, but the Staff Report does not even discuss this alleged 

violation, let alone provide supporting evidence. To the contrary, the access to the site is via a 

private utility road that is partially paved and well-maintained, and there have been no allegations or 

evidence of issues with the road or dust. 

The other two alleged violations of conditions of approval do not relate to conditions at all. 

The first (“the property has continued to be maintained in a manner inconsistent with the conditions 

of Conditional Permit 1021”) is just a broad, unsubstantiated claim of non-compliance with the 

CUP. The third, while not related to a condition of approval, concerns an issue with historical 

access to the site that has been wholly cured and accordingly is not a current or ongoing violation of 

the CUP; SCMC section 17.12.175(C)(1) refers to conditions of approval of the approved 

application(s) in the present tense that “are being violated or are not being satisfied.” Specifically, 

when American Tower acquired the Property and the Wireless Communications Facility from 

AT&T in 2000, American Tower believed that access to the site was via Del Dios, and that AT&T 
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personnel had been accessing the site via Del Dios for the preceding 38 years. American Tower 

personnel continued to access the site via Del Dios until recently, when members of the community 

alleged that American Tower did not have access rights in this area. 

When this issue has brought to American Tower’s attention, American Tower had a survey 

of the property prepared, which is enclosed herewith as Exhibit A. The surveyor plotted the metes 

and bounds legal description of the access easement from the vesting deed. As shown on the survey, 

the easement follows the approximate path of a utility access road before intersecting with Avenida 

Salvador. While the survey is dated November 1, 2023, it was provided to American Tower by the 

surveyor on November 13, 2023. American Tower thereafter immediately took steps to address the 

access route. American Tower personnel confirmed that the Avenida Salvador access course to the 

site was open and accessible by vehicle. American Tower secured a lock for its use on the gated 

access to the utility access road at Avenida Salvador. American Tower removed its lock at the Del 

Dios access gate and instructed all of its contractors and customers to access the site exclusively via 

Avenida Salvador and the utility access road going forward, and not to access the site via Del Dios 

(which they would not be able to do anyway because the lock has been removed).  

Therefore, any non-compliance with the access provisions of the vesting deed or CUP has 

been cured and is wholly past. The Staff Report does not contain any evidence – nor could it – of 

American Tower accessing the Property via Del Dios after November 13, 2023, when American 

Tower received the survey and confirmed the utility access road via Avenida Salvador.1 

Accordingly, there is no evidence of a current violation of the conditions of approval placed on the 

project, or of the CUP itself, and this cannot support an amendment to the CUP pursuant to SCMC 

section 17.12.175(C)(1). 

c. There is No Evidence of a Nuisance. 

The proposed finding in the Resolution concerning the conditions of approval of the existing 

CUP is as follows: 

“The site or land use is being operated in a manner that constitutes 

public nuisance within the meaning of SCMC section 8.52.030, in 

that: 

 
1 The Staff Report references complaints received regarding underground cable work in Del Dios. 

However, that work was not commissioned by American Tower or Dish; American Tower is 

unaware of the cable project or the basis for it. The work may involve another nearby wireless 

facility or provision of services to a homeowner. It does not appear that the City undertook any 

independent investigation of the allegations regarding cable work, and the Staff Report further 

concedes that underground cable work does not require a permit. (See Staff Report at p. 5) 
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i. The access path and perimeter fence have not been maintained in a 

good condition, resulting in numerous Code Compliance complaints 

related to maintenance, trespass, and vandalism issues at the subject 

property; and 

ii. The Orange County Sheriff’s Department, which manages policing 

services for the City, has received eighteen (18) calls for service over 

the past year related to nuisance activity at the subject site, with the 

most common call related to trespass and unsafe climbing of the 

telecommunications tower by minors; and 

iii. The Property has been maintained in such condition as to be 

detrimental to public health, safety or general welfare or in such 

manner as to constitute a public nuisance as defined by Civil Code 

Section 3479; and 

iv. The tower structure at the Property is manifestly unsafe for the 

purpose for which it is used; and 

v. The tower structure in combination with the fence at the Property 

as to become an attractive nuisance to children who might play 

therein to their danger, or as to afford a harbor for vagrants, criminals 

or immoral persons, or as to enable persons to resort thereto for the 

purpose of committing nuisance or unlawful or immoral acts.” 

(Resolution, Section 2.B.) 

The Staff Report does not provide evidence to support these findings. To the contrary, the 

Staff Report plainly demonstrates that there have been repeated acts of criminal trespass and 

vandalism of the Property; American Tower is the victim of and not responsible for those criminal 

acts. As required by the CUP, the Wireless Communications Facility is contained within a six-foot-

high chain-link fenced area. Trespassers and vandals have repeatedly cut the fence, as documented 

in the Staff Report. The five “nuisance cases” over the last twelve (12) years cited by the City in the 

Staff Report all involved the criminal actions of third parties trespassing onto and destroying 

American Tower’s property as follows: 

• CE2012-0536 Holes in fence 

• CE2012-1479 Hole in fence surrounding cell tower 

• CE2016-1519 RSC cell towers vandalized & security breached 

• CE2018-0245 Transient Break-in 

• CE2020-0468 Graffiti on the Ridge Trail private cell site 
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(See Staff Report at p. 5.)  

Similarly, the Staff Report indicates that eighteen (18) calls for service were received in the 

five (5) year period between January 1, 2019 and December 14, 2023, by the Orange County 

Sheriff’s Department, and that “[a]ll calls indicate juveniles trespassing onto Owner’s property, 

climbing the tower, and creating noise disturbances or throwing things from the tower. Typically, 

the teenagers had left the area prior to a deputy arriving for a patrol check, but in a couple of 

instances, deputies did make contact with the teens directing them to clear the property.”2 

More recently, unlawful interference with the Property occurred when American Tower 

personnel were attempting to conduct landscape maintenance for fire safety purposes. Members of 

the community stood in front of vehicles located lawfully within the access easement area, 

preventing the vehicles from accessing the Property. American Tower was forced to contact the 

police and wait for a police escort to access the Property. Thereafter, vandals flattened and inserted 

ball bearings into the tires of two of American Tower’s vendor’s trucks while they were conducting 

the brush clearance.  

This is all evidence that American Tower is the victim of nuisance and trespass activities 

caused by vandals, not that American Tower is the perpetrator of a nuisance. American Tower 

cannot control the actions of individuals who criminally trespass, damage and destroy property on 

the site, but American Tower works diligently to ensure that damage caused by third parties is cured 

in a timely manner. American Tower has promptly and repeatedly repaired the site following 

vandalism activities. American Tower’s records show that it regularly contracts for graffiti 

abatement and fence repair, including at least in and around June of 2020, September of 2021, 

August of 2022, and August of 2023. (See Repair Invoices, Exhibit B hereto.)  Moreover, American 

Tower has not limited itself to merely responding to these criminal acts; it has taken significant 

steps to prevent them from occurring in the first place.  In or around December of 2019, American 

Tower invested a significant sum to have a contractor remove all non-structural steel on the tower 

up to 30 feet and modify the safety climb ladder in an effort to prevent any unauthorized individuals 

from climbing the tower.  In June of 2020, American Tower added razor wire at the top of the fence 

near the entry gates, and in August of 2022, American Tower installed three new strands of 

galvanized barbed wire on top of the fence around the entire compound, re-secured the gates, and 

welded the gate hinge/post hardware, all in an effort to prevent trespassing and further vandalism. 

The discussion in the Staff Report does not provide evidence or support the proposed 

findings in the Resolution that the Wireless Communications Facility is being operated in a manner 

that constitutes a public nuisance. Specifically, there is no evidence that the “access path and 

perimeter fence have not been maintained in a good condition,” rather the evidence is that there 

 
2 The dates of the service calls are not provided; American Tower has not received a report of 

individuals climbing the tower since 2019. 
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have been repeated acts of trespassing and vandalism and American Tower has promptly responded 

to repair the damage to the Property. The Property is regularly maintained and is clean and in 

conformance with the CUP and all of the conditions of approval, as shown in pictures included 

herein as Exhibit C, hereto. 

Indeed, there is case law specifically on point, holding that facilities such as this one do not 

constitute a nuisance even where people have been injured trespassing and climbing upon electrical 

towers. See Manuel v. Pac. Gas & Elec. Co., 173 Cal. App. 4th 927, 937-38 (2009) (finding that 

landowner only had a duty to not act willfully and maliciously when individual was injured 

climbing an electrical transmission tower); Bacon v. S. Cal. Edison Co., 53 Cal. App. 4th 854, 859 

(1997) (finding the landowner had the lowest standard of duty owed under the statute when 

individual was injured climbing an electrical transmission tower). In the latter case, the court found 

that placing barbed wire and a warning sign at the tower was sufficient to meet the landowner’s 

standard of care. Bacon, 53 Cal. App. 4th at 17-18.3 

There is no evidence that American Tower “willfully or maliciously” failed to guard or warn 

of the dangers of climbing the Wireless Communications Facility. On the contrary, American 

Tower maintains two fences around the Wireless Communications Facility that serve to prevent 

access to the site, absent criminal acts of vandalism and trespassing. American Tower has exceeded 

its duty of care to trespassers, which again is to refrain from acting willfully or maliciously, by 

repairing the holes in the fences and otherwise securing the site. 

Accordingly, there is no factual or legal basis supporting the proposed public nuisance 

findings in the Resolution. Absent the basis for such findings, the City does not have the authority 

to amend the CUP and impose additional conditions, as proposed. 

II. The Proposed Findings and Amendment of the CUP Would Breach the Voluntary 

Compliance Agreement Between the City and American Tower. 

As noted in the Staff Report, American Tower and the City negotiated and entered into a 

Voluntary Compliance Agreement, dated July 6, 2023 (the “Voluntary Compliance Agreement”). 

As set forth in the Voluntary Compliance Agreement, because no records of any County or City 

approvals authorizing the expansion of the Wireless Communications Facility from 70 feet to its 

then-current height of 156 feet had been located, American Tower voluntarily agreed to reduce the 

height of the existing Wireless Communications Facility to the 70-foot maximum identified in the 

1962 CUP. (Voluntary Compliance Agreement, Agreement, Recital 5; § 3.) 

 
3 American Tower addressed applicable nuisance law in depth in my letter dated December 5, 

2023, attached hereto as Exhibit E hereto. The December 5 letter also addressed allegations of 

discontinued use and abandonment raised by community members. As the Staff Report concludes 

that those allegations are unfounded, they are not addressed further herein. 
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On August 30, 2023, the City issued building permit B23-1495 for the height reduction 

work. American Tower performed the work, incurring costs of approximately $120,000, and the 

building permit was closed out following final inspection on October 11, 2023. (See Inspection Job 

Card, Exhibit D hereto.) 

The City affirmatively represented in the Voluntary Compliance Agreement that “[t]o the 

best of the City’s information and knowledge, the only known violation of the 1962 CUP or 

applicable law with respect to the Wireless Communications Facility is the tower’s height.” 

(Voluntary Compliance Agreement, Agreement, Recital 6.) The City released American Tower 

from “any and all known actions, causes of action… claims, [and] demands… arising from or 

relating to any non-compliance of ATC’s tower.” Id. §§ 1 (incorporating Recital 6 into Agreement), 

9. Moreover, the City expressly agreed that “following the reduction in the height of the tower,” the 

tower and Property “will be in compliance with the 1962 CUP….” Id. § 6. Finally, the City agreed 

to “forego any enforcement proceedings for non-compliance” for at least twelve (12) months 

following the City’s issuance of the building permit to reduce the height of the tower. Id. § 8. 

Notwithstanding its contractual representations and commitments to the contrary, the City 

has scheduled a quasi-judicial evidentiary hearing for January 16, 2024 in support of an 

enforcement action against the Property. This flatly violates the City’s obligation to not institute any 

such action for at least twelve (12) months after issuance of the building permit to reduce the height 

of the Wireless Communications Facility. Moreover, the allegations in the Staff Report and the 

proposed findings in the Resolution directly contradict: (1) the City’s representation, based on “the 

best of the City’s information and knowledge,” that the only known violation of law was the height 

of the tower, (2) the City’s release of that and any other alleged instances of noncompliance, and 

(3) the City’s agreement that the Property and tower would be fully compliant upon American 

Tower’s completion of work.   

The Staff Report cites and relies upon the City’s own nuisance cases dating back to 2012 

and calls for service dating back to 2019 to support the proposed nuisance findings in the 

Resolution. The City cannot claim to have been unaware of or not had information regarding these 

claims in July 2023 when it entered into the Voluntary Compliance Report and affirmatively 

represented that the only violation was the height of the tower. Moreover, the Voluntary 

Compliance Report presents the City's affirmative agreement that these previously-known events do 

not constitute a nuisance or a violation of the CUP or any other law or requirement. Accordingly, 

the City has expressly and affirmatively agreed that the “evidence” cited in the Staff Report does 

not provide legal or factual support for the very findings now proposed.   

The City’s breach of the Voluntary Compliance Agreement has caused and is causing 

substantial harm to American Tower. American Tower fundamentally changed its position in 

detrimental reliance on the City’s sworn statements in the contract. American Tower incurred 

significant costs in reliance on the contract, including the cost to reduce the height of the facility in 
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accordance with the Voluntary Compliance Agreement. Additionally, American Tower is currently 

incurring costs responding to the unsubstantiated claims made by the public and the City’s actions 

in response thereto. If the City’s actions ultimately cause American Tower to lose tenants at the 

Wireless Communication Facility, American Tower’s recoverable damages for breach of contract 

are substantial. 

III. The Proposed Conditions of Approval, in Addition to being Unlawful, Lack Clarity 

and are Otherwise Objectionable. 

For the reasons set forth above, the City lacks the legal and evidentiary basis to amend the 

CUP and impose new conditions on American Tower. American Tower is willing to implement 

voluntary measures, as discussed further below, but those measures are not intended to be 

amendments to the CUP, because there is no basis for amending the CUP. In addition to this 

overarching objection to the proposed amendment and new conditions, American Tower has 

specific concerns with certain conditions, as follows: 

• Resolution Section 4.B. is unclear and confusing and almost impossible to comply 

with. Specifically, the condition does not clarify who would escort American Tower 

to its own Property and how such escort would be arranged. It suggests that cars 

(because they are not light duty pickup trucks) would require an escort to the site. It 

does not define whether the “Ridgeline trail” is intended to refer to American 

Tower’s access easement along the private utility road. If so, the City’s role in 

maintaining that road is unclear. Requiring a contractor of the City’s choosing does 

not make practical sense, as such a vendor would have to be independently approved 

and hired by American Tower, causing unnecessary delay. Finally, the one (1) month 

timeframe is unrealistic and does not account for weather, permitting, design, and 

other aspects of any road improvement project. 

• Resolution Section 4.C. is unclear. Replacing the tower with a monopole facility is 

not required by law, and is costly and time consuming. American Tower has a vested 

right to the continued operation of the existing Wireless Communications Facility 

under the CUP. American Tower understands the suggestion of a monopole to be 

proposed as an option that American Tower in its sole discretion may consider and 

reject, and which cannot be required by the City.   

• Resolution Section 4.G. is unacceptable to American Tower. American Tower 

provided a negotiated indemnity to the City in the Voluntary Compliance 

Agreement, in the context of the mutual releases and other provisions of that 

contract. In this instance, American Tower has not applied to the City for a permit or 

other entitlement. Rather, the City has unilaterally undertaken an enforcement 

proceeding against American Tower for alleged violations of the CUP. The City 
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cannot impose a new – and much broader – indemnity obligation on American 

Tower without American Tower’s consent to force American Tower to indemnify 

the City for, among other things, an enforcement proceeding and amendment to the 

CUP that American Tower did not apply for, does not support, and in fact 

vehemently objects to. “Indemnity is a contract by which one engages to save 

another from a legal consequence of the conduct of one of the parties, or of some 

other person.” (Civ. Code, § 2772.) The essential elements of a contract are: parties 

who are capable of contracting; their consent; a lawful object; and sufficient 

consideration. (Civ. Code, § 1550.) The essential elements of a contract are not 

present here as, inter alia, American Tower does not consent to the indemnity and 

the City is providing no consideration. Moreover, the proposed indemnification 

provisions are grossly overbroad, and among other things, purport to require 

American Tower to write the City a blank check for the City’s enforcement actions 

and claims arising from those actions (“Applicant shall pay all City’s costs upon 

request”). American Tower does not and will not agree to provide any indemnity to 

the City beyond what American Tower previously provided in the Voluntary 

Compliance Agreement. 

IV. Proposed Voluntary Measures 

While American Tower maintains that the proposed amendments to the CUP and additional 

conditions of approval are not supported by law, American Tower is nevertheless willing to 

voluntarily implement additional measures to address security concerns resulting from ongoing 

criminal trespassing and vandalization activities on the Property. Specifically, American Tower has 

proposed: 

• Installation of motion sensor flood lights; 

• Installation of video monitoring and associated signage indicating that the site is 

under video surveillance; 

• Replacement of the chain link fence around the equipment area with expanded metal 

fencing which deters graffiti, prevents climbing, and cannot be easily cut, but still 

allows a sightline into the enclosure for safety purposes; and 

• Fencing of American Tower’s entire +/- one acre parcel, in addition to fencing of the 

equipment area. 

The proposed Resolution incorporates two of these proposals – video monitoring and repair 

or replacement of the equipment area fencing – but is silent on motion sensor lighting and fencing 

of the entire parcel. American Tower remains willing to undertake all of these actions voluntarily, 
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not as conditions of approval, but in an effort to work cooperatively with the City and to protect the 

Property from further damage or destruction by criminal activities. 

a. The Proposed Voluntary Measures Are Not Admissions of Culpability. 

Offers to compromise are not admissible in state or federal court to prove liability of 

conduct. (Evid. Code § 1152; Fed. Rules Evid., rule 408, 28 U.S.C.). All above-mentioned proposed 

measures are strictly voluntary offers for compromise. Nothing in this letter should be construed as 

an admission of culpability. 

V. Conclusion 

As described above, American Tower is not in violation of its CUP or its conditions of 

approval and is not operating the Wireless Communications Facility in a manner that constitutes a 

nuisance. Accordingly, there is no legal basis for the City to amend the CUP and impose additional 

conditions of approval. We respectfully request that the City Council decline to take any action with 

respect to the CUP. American Tower will continue to work cooperatively with City staff to 

implement additional voluntary measures as set forth herein. 

Very truly yours, 

 

 

 

Emily L. Murray 

ELM 

cc: Atamian, Adam <AtamianA@san-clemente.org> 

Hall, Andy <HallA@san-clemente.org> 

Lightfoot, Jonathan <LightfootJ@san-clemente.org> 

Mitchell, Elizabeth A. <EMitchell@bwslaw.com> 

Belair, Bonnie <Bonnie.Belair@AmericanTower.com> 
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