June 30, 2022

REQUEST FOR PROPOSALS (RFP)

NATURE BASED ADAPTATION PROJECT(S)
FEASIBILITY STUDY

PROPOSALS DUE: AUGUST 15, 2022

City of San Clemente
Community Development Department
910 Calle Negocio
San Clemente, California 92673
(949) 361-6106



BACKGROUND

The City of San Clemente (City) has initiated a process to identify feasible solutions to promote long term
resiliency of the City’s shoreline by retaining and reducing the loss of sand along the City’s shoreline.

2021. Consultants should familiarize themselves with these coastal planning documents.

The City has also published a public review draft LCP Implementation Plan (IP) which was submitted to the
CCC in April 2022 as a final deliverable of a CCC Round 5 LCP Planning grant. The Draft IP remains in draft
form and is considered advisory only at this time. Each of these coastal planning documents has been
facilitated in part by LCP Planning Grants awarded to the City between 2016 and 2022.

Completion of the LUP, SLRVA and the Coastal Resiliency Plan represent the beginning of the phased
adaptation efforts to advance coastal resiliency in the City. These documents outline a path forward for the
City to address sea level rise (SLR) by reducing risks in the City and exposure to coastal hazards. The City’s
coastal resiliency planning efforts are ongoing as the understanding of the variables involved in climate
science, including green house has emissions scenarios and sea level rise predictions, continues to improve.

Building on the momentum, accomplishments, and past success achieved in part by grants awarded to the
City, in March 2022 the City received notification of a fourth LCP Planning Grant (i.e., a CCC LCP Round 7
Grant) to support continued coastal resiliency building efforts in San Clemente. The focus of this latest grant
funding is the advancement of key recommendations in the Coastal Resiliency Plan which include re-
establishment of a shoreline monitoring program and development of one or more nature-based shoreline
management projects. A key City goal is the protection of the public beach which serves as a natural
shoreline protective buffer that supports a sustainable, healthy and resilient environment for all.

As part of the 2022 Grant award, the City is re-establishing an ongoing, annual shoreline monitoring program
consisting of fall and spring beach/shoreline profile transect surveys to document the condition of the City’s
public beaches and establish baseline conditions against which future sea level rise effects can be quantified.
The shoreline monitoring effortis Grant Task 1 and will commence in Summer 2022 and will continue through
December 2025. This effort is underway and is not a part of the scope of work described in this RFP;
however, data/deliverables from the shoreline monitoring will be made available to the selected consultant
team.

The focus of this RFP is Task 2 of the City’s Round 7 CCC LCP Planning Grant is the preparation of a
feasibility study focused on identification of critical erosion hot spots and opportunities to develop nature-
based pilot project(s) that provide multiple benefits (e.g., sand retention and ecosystem benefits). The City
desires to identify one or more coastal resiliency pilot projects and /or strategies that are environmentally
sensitive, financially feasible and that can be approved through the regulatory permitting process.

OVERVIEW

The City is requesting proposals from firms specializing in Coastal Engineering with experience in identifying
and evaluating locally appropriate, optimized coastal resiliency projects that are “nature-based” or “green
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infrastructure” projects or strategies. The City desires to conduct this effort as efficiently and economically
as possible utilizing any and all existing (current and historical) applicable and relevant scientific and
technical data available to optimize utilization of the available grant funding.

The proposed services by the Consultant team include the tasks listed below under “Scope of Services”
which are defined Tasks and subtasks per the terms of the City’s Round 7 CCC LCP Planning Grant. The

be developed to align with the scope, budget and schedule described in the Grant and contained herein.

The prospective Consultant(s) will be evaluated based on information submitted in response to the criteria
included in this Request for Proposal (RFP). Evaluation of the RFP may include an oral/visual presentation
and interview.

Once a selection is made, the City will enter into contract negotiations with the consultant firm. Upon
successful negotiations, the City and consultant will enter into a professional services agreement with an
anticipated start date of September 2022.

SCOPE OF SERVICES

The Consultant shall demonstrate, through the submitted qualifications and proposal, the experience and
services necessary to prepare a feasibility study for one or more nature-based projects along the City’'s
shoreline.

The consultant proposals shall identify tasks and deliverables for the work. Tasks and deliverables must
follow the outline provided below per the terms of the City’s Round 7 LCP Planning Grant which have been
extracted verbatim below. Note that some of the Tasks are the responsibility of the City and not the consultant
team. As such, the proposal should note this for consistency (e.g., Tasks 2.1 through 2.3 are wholly City
tasks).

TASK 2. NATURE BASED COASTAL RESILIENCY PILOT PROJECT(S) FEASIBILITY
STUDY

This Task builds on, and utilizes, the information collected by Grant Task 1 (Shoreline
Monitoring Program) and is intended to facilitate key recommendations contained in the City’s
2021 Coastal Resiliency Plan, funded in part by a Commission Round 5 LCP Grant and the
2019 Sea Level Rise Vulnerability Assessment (SLRVA) partially funded by a Commission
Round 3 LCP Grant. The Coastal Resiliency Plan (Plan) identifies the actions, strategies, plans,
and programs that the City can implement to improve long-term coastal resiliency in San
Clemente. A key recommendation in the Plan (see Executive Summary, Page 7) is to “Prepare
a feasibility study to identify critical erosion hot spots in the City and develop one or more pilot
projects that provide multiple benefits (e.g., sand retention and ecosystem benefits) such as a
living shoreline, coastal dune system or cobble berm structure.” This Task will implement this
high priority SLR adaptation measure. Based on a January 2016 biological inventory report
prepared for the City as part of the comprehensive update to the LUP, fore dunes on the sandy
beach were identified as were remnants of scrub dunes. One of the Coastal Resiliency Projects
will be to evaluate the potential to restore or rebuild these coastal dune systems to function as
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shoreline protection and to provide educational opportunities and ecosystem enhancement.
Task 2 subtasks are summarized below.

» Subtask 2.1 Contractor Onboarding and Project Kickoff - This task will be wholly
conducted by City staff/contractors following standard City practices. A kickoff meeting will
be organized by City staff/contractors as soon as possible in 2022 once the Grant
paperwork is completed and signed by all parties. In this meeting the scope and schedule
will be refined as needed and the City will define overall goals and objectives for this pilot
project.

» Subtask 2.2 Data Collection to identify critical erosion areas/hot spots — This task
will be conducted by the consultant(s) with support from City staff/contractors. This task will
support an opportunities and constraints analysis and involve a literature review for data on
the sediment budget in this part of the littoral cell, field reconnaissance and resource
mapping, compilation of wind and wave run-up data. This task also involves interviews with
City staff and others for known/historic areas of erosion.

» Subtask 2.3 Public Outreach Program — This task will involve both City staff/contractors
and the consultant team and will be initiated shortly after project kickoff to ensure
meaningful opportunities for public engagement occur regularly throughout the process.
The first public outreach meeting will likely be held via a City Beaches, Parks and
Recreation Commission meeting to maximize stakeholder engagement. The City will
conduct up to four (4) public outreach meetings as part of this Task to obtain feedback from
the community and interested stakeholders on locations and project types that should be
considered as well as opportunities for public review and comment and contributions of
citizen science, on the Draft Reconnaissance Study Report.

» Subtask 2.4 City staff and CCC staff Coordination — This task will be led by City
staff/contractors and will be initiated shortly after the consultant team is under contract and
at regular check in points (at least twice per year) for the duration of the contract. The
consultant will participate in these coordination meetings (virtual or in person) as required.

» Subtask 2.5 Develop Nature Based Resiliency Concept Designs — This task involves
the preparation of schematic conceptual designs for multiple, nature-based solutions for the
City’s publicly- and privately- owned beaches depending on the outcomes of previous tasks.
Task 2.2, above, will inform what works and/or is desired in San Clemente. These
preliminary design concepts will be evaluated for function and performance as well as for
potential impacts upcoast and downcoast and will be at an approximately 30% design level
to support future additional technical analyses and a future environmental review phase as
appropriate/necessary. Consideration for scaling and replicating other example nature-
based resiliency projects, elsewhere in California will be included.

» Subtask 2.6 Identity Permit Requirements, Data Needs and Funding Opportunities -
Based on the outcome of the previous task, this list would be developed to identify all
potential permit/ approvals needed as well as the agencies responsible for issuing permits.
This task will also identify the anticipated level of CEQA/NEPA review for the pilot projects,
as appropriate and any data gaps or additional technical studies and outline performance
goals and a monitoring program required to support project advancement and community
buy-in. A preliminary list of funding sources will also be identified as part of this subtask.
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» Subtask 2.7 Prepare Preliminary Design & Feasibility Report — This task involves
preparation of an internal draft, public review draft and final report compiling/encompassing
the information obtained from all previous tasks. There will be a minimum 30-day public and
CCC staff comment period for the public review draft. The final report will be revised to
address public and CCC staff comments and will summarize all opportunities and
constraints and include project recommendations for implementation and next steps for
consideration. The final report will be submitted to the Commission as a final deliverable for

this Task.

Task 2 Outcomes / Deliverables
e Public review draft(s) of the Preliminary Design & Feasibility Report
e Final draft of the Preliminary Design & Feasibility Report

e PowerPoint Presentations made to the City’'s Beaches, Parks and Recreation

Commission, Planning Commission and/or City Council.

The City will also make the information publicly available by publishing it on the City’s LCP

webpage and key deliverables will also be provided to Coastal Commission staff.

SCHEDULE

Task 2
as . . . . Projected start & end dates
Nature Based Coastal Resiliency Pilot Project Feasibility Study

2.1 Contractor Onboarding & Project Kickoff September 2022 — October 2022
2.2 Data Collection — identify critical erosion areas October 2022 — January 2023
2.3 Public Outreach August 2022 — December 2025
2.4 City and CCC Coordination June 2022 — December 2025
2.5 Develop Nature Based Solution Concepts January 2023 — December 2023
2.6 Identity Permit Requirements & Data Needs January 2024 — December 2024
2.7 Preliminary Design & Feasibility Report January 2025 — December 2025

Key Deliverables:

o Identify Critical Erosion Areas in City: January 2023

¢ Resiliency Concept Report completed: December 2023

e Preliminary Feasibility Report Complete: December 2024
¢ Final Feasibility Report Complete: December 2025

BUDGET

Per the terms of the City’s Grant, the budget for this effort (LCP Grant Task 2) is $300,000.
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RFP SUBMITTAL CONTENT

To standardize responses and simplify the comparison and evaluation, all statements must be organized in
the manner set forth below, separated into sections, and appropriately labeled. All information and materials
requested shall be provided in the proposal under a single cover. References for previous studies completed
shall be provided. The references provided for past studies shall be current and reachable.

Cover Letter: The letter should state the firm's interest and include pertinent information for the firm's contact
person. Please include a sentence that the consultant has read the attached Professional Services
Agreement and that the language stated therein is acceptable. Also include any exceptions to the RFP or
scope of work or schedule.

Schedule including Milestones and Deadlines: Schedule should show significant events and deliverables
consistent with the schedule contained in the City’s Grant as noted above.

Key Personnel and Subconsultants: Provide the names of key personnel, their roles and their resumes.
Please also include an organization chart for this project indicating how the project will be managed and an
overview of roles and responsibilities of the overall proposed project team.

References: Provide three examples of previous studies within California. The personal references provided
shall be current and reachable. Please provide the owner's representative name and current phone number.
Proposals without current and reachable references will be disqualified.

COST PROPOSAL CONTENT

The cost proposal shall provide a clear breakdown of the costs by task/subtask. Each task shall include the
proposed staffing effort, with corresponding hourly rates. The cost proposal shall identify and include sub
consultant fee breakdown if applicable. No subconsultant markup will be allowed. Please list all service
expenses and reimbursable allowances. The cost proposal shall be submitted in a separate sealed envelope
and labeled "Cost Proposal”.

CONSULTANT SELECTION PROCESS AND SCHEDULE

The City reserves the right to reject any and all proposals submitted and/or request additional information
for clarification. This RFP does not commit the City to award a contract or pay any costs associated with the
preparation of a proposal. A summary of the City's selection process is as follows:

Proposals and qualifications will be reviewed and ranked by the selection committee.

Interviews may be requested from short-listed firms.

The selection committee will determine the top-ranked firm and start the negotiation process.

City Council will approve the professional service agreement.
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CONSULTANT SELECTION CRITERIA

Each proposal will be evaluated by the City. The City may invite firms for oral presentations. Failure to meet
the requirements of this RFP will be cause for rejection of proposal and the firm will not be invited for oral
presentations. Proposals will be reviewed based on the following criteria:

e Proposed approach.

e Previous experience with similar studies

¢ Qualifications of team members

e Satisfaction of previous clients

¢ Demonstrate understanding and the ability to provide a quality product in the time frame allotted.

CONSULTANT SELECTION SCHEDULE
o City issues Request for Proposal — June 30, 2022
e Consultant Proposals Due — August 15, 2022

e Evaluations & Interviews (if required) — August / September,
2022

e Consultant Selection Approval — September 2022
The successful Consultant will be required to enter into a contractual agreement, inclusive of insurance and
indemnifications requirements with the City of San Clemente in accordance with the Standard Professional
Services Agreement (Attachment 1). Please indicate in the cover letter, that the firm understands the above
requirements of the contract and accepts these requirements.

PROCEDURE FOR SUBMISSION

Six printed & bound copies of the proposal and one copy of the sealed cost proposal shall be submitted to:

Ms. Cecilia Gallardo-Daly, Director
Community Development Department
City of San Clemente

910 Calle Negocio

San Clemente, California 92673

The proposal package shall be received by 4 PM, August 15, 2022.

INQUIRIES

All inquiries shall be directed to Cecilia Gallardo-Daly, Community Development Director (949) 361-6106 or
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[ MODEL - REMOVE THIS TITLE WHEN USED ]
CITY OF SAN CLEMENTE
PROFESSIONAL CONSULTANT SERVICES AGREEMENT
1. PARTIES AND DATE.

This Agreement is made and entered into this day of ,20___, by and
between the City of San Clemente, a municipal corporation, organized under the laws of the State
of California, with its principal place of business at 910 Calle Negocio , San Clemente, California,
92673 ("City") and [INSERT NAME OF COMPANY], a [INSERT TYPE OF BUSINESS; I.E.,
CORPORATION (INCLUDE STATE OF INCORPORATION), LIMITED LIABILITY COMPANY,
SOLE PROPRIETORSHIP, ETC.], with its principal place of business at [INSERT ADDRESS]
("Consultant"). City and Consultant are sometimes individually referred to herein as "Party" and
collectively as "Parties."

2. RECITALS.
2.1 Consultant.

Consultant desires to perform and assume responsibility for the provision of certain
professional [INSERT TYPE] consulting services required by the City on the terms and conditions
set forth in this Agreement. Consultant represents that it is experienced in providing professional
[INSERT TYPE] consulting services to public clients, is licensed in the State of California, if
applicable, and is familiar with the plans of City.

2.2 Project.

City desires to engage Consultant to render such professional [INSERT TYPE] consulting
services for the [INSERT NAME OF PROJECT, AND CONTRACT NUMBER, IF APPLICABLE]
project ("Project") as set forth in this Agreement.

3. TERMS.
3.1 Scope of Services and Term.

3.1.1 General Scope of Services. Consultant promises and agrees to furnish to
the City all labor, materials, tools, equipment, services, and incidental and customary work
necessary to fully and adequately supply the professional [INSERT TYPE] consulting services
necessary for the Project ("Services"). The Services are more particularly described in Exhibit
"A" attached hereto and incorporated herein by reference. All Services shall be subject to, and
performed in accordance with, this Agreement, the exhibits attached hereto and incorporated
herein by reference, and all applicable local, state and federal laws, rules and regulations.
[INSERT IF FEDERAL FUNDS WILL BE USED; OTHERWISE ALWAYS DELETE: Additionally,
Consultant shall comply with all Federal requirements applicable to the Services as set forth in
Exhibit “A-1."]

3.1.2 Term. The term of this Agreement shall be from [INSERT DATE] to
[INSERT DATE], unless earlier terminated as provided herein. [**INSERT THE FOLLOWING
SENTENCE FOR MULTI-YEAR, AUTOMATIC RENEWAL NOT TO EXCEED THREE
CONSECUTIVE YEARS; OTHERWISE, ALWAYS DELETE: The City shall have the unilateral
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option, at its sole discretion, to renew this Agreement automatically for no more than [INSERT
NUMBER] additional one-year terms.***] Consultant shall complete the Services within the term
of this Agreement, and shall meet any other established schedules and deadlines.

3.2 Responsibilities of Consultant.

3.2.1 Independent Contractor; Control and Payment of Subordinates. The
Services shall be performed by Consultant or under its supervision. Consultant will determine the
means, methods and details of performing the Services subject to the requirements of this
Agreement. City retains Consultant on an independent contractor basis and not as an employee.
Consultant retains the right to perform similar or different services for others during the term of
this Agreement. Any additional personnel performing the Services under this Agreement on
behalf of Consultant shall also not be employees of City and shall at all times be under
Consultant's exclusive direction and control. Neither City, nor any of its officials, officers,
directors, employees or agents shall have control over the conduct of Consultant or any of
Consultant's officers, employees, or agents, except as set forth in this Agreement. Consultant
shall pay all wages, salaries, and other amounts due such personnel in connection with their
performance of Services under this Agreement and as required by law. Consultant shall be
responsible for all reports and obligations respecting such additional personnel, including, but not
limited to: social security taxes, income tax withholding, unemployment insurance, disability
insurance, and workers' compensation insurance.

3.2.2 Schedule of Services. Consultant shall perform the Services expeditiously,
within the term of this Agreement, and in accordance with the Schedule of Services set forth in
Exhibit "B" attached hereto and incorporated herein by reference. Consultant represents that it
has the professional and technical personnel required to perform the Services in conformance
with such conditions. In order to facilitate Consultant's conformance with the Schedule, City shall
respond to Consultant's submittals in a timely manner. Upon request of City, Consultant shall
provide a more detailed schedule of anticipated performance to meet the Schedule of Services.

3.2.3 Endorsement on PS&E/ Other Data. Consultant shall sign all plans,
specifications, estimates (PS&E) and engineering data furnished by Consultant, and where
appropriate will indicate Consultant’s authorized signature and professional registration number.

3.2.4 Conformance to Applicable Requirements. All work prepared by
Consultant shall be subject to the approval of City.

3.2.5 Substitution of Key Personnel. Consultant has represented to City that
certain key personnel will perform and coordinate the Services under this Agreement. Should
one or more of such personnel become unavailable, Consultant may substitute other personnel
of at least equal competence upon written approval of City. In the event that City and Consultant
cannot agree as to the substitution of key personnel, City shall be entitled to terminate this
Agreement for cause. As discussed below, any personnel who fail or refuse to perform the
Services in a manner acceptable to the City, or who are determined by the City to be
uncooperative, incompetent, a threat to the adequate or timely completion of the Project or a
threat to the safety of persons or property, shall be promptly removed from the Project by the
Consultant at the request of the City. The key personnel for performance of this Agreement are
as follows: [INSERT NAME AND TITLE].

3.2.6 City's Representative. The City hereby designates [INSERT NAME AND
TITLE], or his/her designee, to act as its representative in all matters pertaining to the
administration and performance of this Agreement ("City's Representative"). City's
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Representative shall have the power to act on behalf of the City for review and approval of all
products submitted by Consultant but not the authority to enlarge the Scope of Work or change
the total compensation due to Consultant under this Agreement. The City Manager shall be
authorized to act on City's behalf and to execute all necessary documents which enlarge the
Scope of Work or change the Consultant's total compensation subject to the provisions contained
in Section 3.3 of this Agreement. Consultant shall not accept direction or orders from any person
other than the City Manager, City's Representative or his/her designee.

3.2.7 Consultant's Representative. Consultant hereby designates [INSERT
NAME AND TITLE], or his/her designee, to act as its representative for the performance of this
Agreement ("Consultant's Representative"). Consultant's Representative shall have full authority
to represent and act on behalf of the Consultant for all purposes under this Agreement. The
Consultant's Representative shall supervise and direct the Services, using his/her best skill and
attention, and shall be responsible for all means, methods, techniques, sequences, and
procedures and for the satisfactory coordination of all portions of the Services under this
Agreement.

3.2.8 Coordination of Services. Consultant agrees to work closely with City staff
in the performance of Services and shall be available to City's staff, consultants and other staff at
all reasonable times.

3.2.9 Standard of Care; Performance of Employees. Consultant shall perform all
Services under this Agreement in a skillful and competent manner, consistent with the standards
generally recognized as being employed by professionals in the same discipline in the State of
California. Consultant represents and maintains that it is skilled in the professional calling
necessary to perform the Services. Consultant warrants that all employees and subconsultants
shall have sufficient skill and experience to perform the Services assigned to them. Finally,
Consultant represents that it, its employees and subconsultants have all licenses, permits,
qualifications and approvals of whatever nature that are legally required to perform the Services,
and that such licenses and approvals shall be maintained throughout the term of this Agreement.
As provided for in the indemnification provisions of this Agreement, Consultant shall perform, at
its own cost and expense and without reimbursement from the City, any services necessary to
correct errors or omissions which are caused by the Consultant's failure to comply with the
standard of care provided for herein. Any employee of the Consultant or its sub-consultants who
is determined by the City to be uncooperative, incompetent, a threat to the adequate or timely
completion of the Project, a threat to the safety of persons or property, or any employee who fails
or refuses to perform the Services in a manner acceptable to the City, shall be promptly removed
from the Project by the Consultant and shall not be re-employed to perform any of the Services
or to work on the Project.

3.2.10 Laws and Regulations. Consultant shall keep itself fully informed of and in
compliance with all local, state and federal laws, rules and regulations in any manner affecting
the performance of the Project or the Services, including all Cal/OSHA requirements, and shall
give all notices required by law. Consultant shall be liable for all violations of such laws and
regulations in connection with Services. If Consultant performs any work knowing it to be contrary
to such laws, rules and regulations, Consultant shall be solely responsible for all costs arising
therefrom. Consultant shall defend, indemnify and hold City, its officials, directors, officers,
employees, agents, and volunteers free and harmless, pursuant to the indemnification provisions
of this Agreement, from any claim or liability arising out of any failure or alleged failure to comply
with such laws, rules or regulations.

3.2.11 Safety. Consultant shall execute and maintain its work so as to avoid injury
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or damage to any person or property. In carrying out its Services, the Consultant shall at all times
be in compliance with all applicable local, state and federal laws, rules and regulations, and shall
exercise all necessary precautions for the safety of employees appropriate to the nature of the
work and the conditions under which the work is to be performed. Safety precautions, where
applicable, shall include, but shall not be limited to: (A) adequate life protection and lifesaving
equipment and procedures; (B) instructions in accident prevention for all employees and
subconsultants, such as safe walkways, scaffolds, fall protection ladders, bridges, gang planks,
confined space procedures, trenching and shoring, equipment and other safety devices,
equipment and wearing apparel as are necessary or lawfully required to prevent accidents or
injuries; and (C) adequate facilities for the proper inspection and maintenance of all safety
measures.

3.2.12 Insurance. Consultant agrees to procure and maintain, at Consultant’s
expense all insurance specified in Exhibit “C” attached hereto and by this reference incorporated
herein. Consultant shall require all subconsultants to carry the same policies and limits of
insurance that the Consultant is required to maintain, unless otherwise approved in writing by the
City.

3.3 Fees and Payments.

3.3.1 Compensation. Consultant shall receive compensation, including
authorized reimbursements, for all Services rendered under this Agreement at the rates set forth
in Exhibit "D" attached hereto and incorporated herein by reference. The total compensation shall
not exceed [INSERT AMOUNT WRITTEN OUT] ($[INSERT NUMBER]) without written approval
of the City Council or City Manager as applicable. Extra Work may be authorized, as described
below, and if authorized, will be compensated at the rates and manner set forth in this Agreement.

3.3.2 Payment of Compensation. Consultant shall submit to City a monthly
invoice which indicates work completed and hours of Services rendered by Consultant. The
invoice shall describe the amount of Services provided since the initial commencement date, or
since the start of the subsequent billing periods, as appropriate, through the date of the invoice.
City shall, within 30 days of receiving such invoice, review the invoice and pay all non-disputed
and approved charges thereon. If the City disputes any of Consultant's fees, the City shall give
written notice to Consultant within thirty (30) days of receipt of an invoice of any disputed fees set
forth therein.

3.3.3 Reimbursement for Expenses. Consultant shall not be reimbursed for any
expenses unless authorized in writing by City, or included in Exhibit "D" of this Agreement.

3.3.4 Extra Work. At any time during the term of this Agreement, City may
request that Consultant perform Extra Work. As used herein, "Extra Work" means any work which
is determined by City to be necessary for the proper completion of the Project, but which the
Parties did not reasonably anticipate would be necessary at the execution of this Agreement.
Consultant shall not perform, nor be compensated for, Extra Work without written authorization
from the City.

3.3.5 Rate Increases. In the event that this Agreement is renewed pursuant to
Section 3.1.2, the rate set forth in Exhibit “D” may be adjusted each year at the time of renewal
as set forth in Exhibit “D.”

3.3.6 Labor Code Requirements.
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3.3.6.1 Prevailing Wages. Consultant is aware of the requirements of
California Labor Code Section 1720, et seq., and 1770, et seq., as well as California Code of
Regulations, Title 8, Section 16000, et seq., ("Prevailing Wage Laws"), which require the payment
of prevailing wage rates and the performance of other requirements on "public works" and
"maintenance" projects. [INSERT "If" or "Since"] the Services are being performed as part of
an applicable "public works" or "maintenance" project, as defined by the Prevailing Wage Laws,
and [INSERT "If" or "Since"] the total compensation is $1,000 or more, Consultant agrees to
fully comply with such Prevailing Wage Laws. Consultant shall make copies of the prevailing
rates of per diem wages for each craft, classification or type of worker needed to execute the
Services available to interested parties upon request, and shall post copies at the Consultant's
principal place of business and at the project site. Consultant shall defend, indemnify and hold
the City, its officials, officers, employees, agents, and volunteers free and harmless from any
claim or liability arising out of any failure or alleged failure to comply with the Prevailing Wage
Laws.

3.3.6.2 Registration. If the Services are being performed as part of an
applicable “public works” or “maintenance” project, in addition to the foregoing, then pursuant to
Labor Code sections 1725.5 and 1771.1, the Consultant and all subconsultants must be
registered with the Department of Industrial Relations (‘DIR”). Consultant shall maintain
registration for the duration of the project and require the same of any subconsultants. This
project may also be subject to compliance monitoring and enforcement by the DIR. It shall be
Consultant’s sole responsibility to comply with all applicable registration and labor compliance
requirements, including the submission of payroll records directly to the DIR. Notwithstanding the
foregoing, the contractor registration requirements mandated by Labor Code sections 1725.5 and
1771.1 shall not apply to Services performed on a public works project that is exempt pursuant to
the small project exemption specified in Labor Code sections 1725.5 and 1771.1.

3.4  Accounting Records.

3.4.1 Maintenance and Inspection. Consultant shall maintain complete and
accurate records with respect to all costs and expenses incurred under this Agreement. All such
records shall be clearly identifiable. Consultant shall allow a representative of City during normal
business hours to examine, audit, and make transcripts or copies of such records and any other
documents created pursuant to this Agreement. Consultant shall allow inspection of all work, data,
documents, proceedings, and activities related to the Agreement for a period of four (4) years
from the date of final payment under this Agreement.

3.5 General Provisions.
3.5.1 Termination of Agreement.

3.5.1.1  Grounds for Termination. City may, by written notice to
Consultant, terminate the whole or any part of this Agreement at any time, with or without cause,
by giving written notice to Consultant of such termination, and specifying the effective date
thereof, at least seven (7) days before the effective date of such termination. Upon termination,
Consultant shall be compensated only for those services which have been adequately rendered
to City, and Consultant shall be entitled to no further compensation. Consultant may not terminate
this Agreement except for cause.

3.5.1.2 Effect of Termination. If this Agreement is terminated as
provided herein, City may require Consultant to provide all finished or unfinished Documents and
Data and other information of any kind prepared by Consultant in connection with the performance
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of Services under this Agreement. Consultant shall be required to provide such document and
other information within fifteen (15) days of the request.

3.5.1.3 Additional Services. In the event this Agreement is terminated
in whole or in part as provided herein, City may procure, upon such terms and in such manner as
it may determine appropriate, services similar to those terminated.

3.5.2 Delivery of Notices. All notices permitted or required under this Agreement
shall be given to the respective parties at the following address, or at such other address as the
respective parties may provide in writing for this purpose:

Consultant: [INSERT BUSINESS NAME]
[INSERT STREET ADDRESS]
[INSERT CITY STATE ZIP]
ATTN: [INSERT NAME AND TITLE]

City: City of San Clemente
910 Calle Negocio
San Clemente, CA 92673
ATTN: [INSERT NAME AND TITLE]

Such notice shall be deemed made when personally delivered or when mailed, forty-eight (48)
hours after deposit in the U.S. Mail, first class postage prepaid and addressed to the party at its
applicable address. Actual notice shall be deemed adequate notice on the date actual notice
occurred, regardless of the method of service.

3.5.3 Ownership of Materials and Confidentiality.

3.5.3.1 Documents & Data; Licensing of Intellectual Property. This
Agreement creates a non-exclusive and perpetual license for City to copy, use, modify, reuse, or
sublicense any and all copyrights, designs, and other intellectual property embodied in plans,
specifications, studies, drawings, estimates, and other documents or works of authorship fixed in
any tangible medium of expression, including but not limited to, physical drawings or data
magnetically or otherwise recorded on computer diskettes, which are prepared or caused to be
prepared by Consultant under this Agreement ("Documents & Data"). Consultant shall require all
subconsultants to agree in writing that City is granted a non-exclusive and perpetual license for
any Documents & Data the subconsultant prepares under this Agreement. Consultant represents
and warrants that Consultant has the legal right to license any and all Documents & Data.
Consultant makes no such representation and warranty in regard to Documents & Data which
were prepared by design professionals other than Consultant or provided to Consultant by the
City. City shall not be limited in any way in its use of the Documents & Data at any time, provided
that any such use not within the purposes intended by this Agreement shall be at City's sole risk.

3.5.3.2 Confidentiality. All ideas, memoranda, specifications, plans,
procedures, drawings, descriptions, computer program data, input record data, written
information, and other Documents & Data either created by or provided to Consultant in
connection with the performance of this Agreement shall be held confidential by Consultant. Such
materials shall not, without the prior written consent of City, be used by Consultant for any
purposes other than the performance of the Services. Nor shall such materials be disclosed to
any person or entity not connected with the performance of the Services or the Project. Nothing
furnished to Consultant which is otherwise known to Consultant or is generally known, or has
become known, to the related industry shall be deemed confidential. Consultant shall not use
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City's name or insignia, photographs of the Project, or any publicity pertaining to the Services or
the Project in any magazine, trade paper, newspaper, television or radio production or other
similar medium without the prior written consent of City.

3.5.3.3 Confidential Information. The City shall refrain from releasing
Consultant’s proprietary information ("Proprietary Information") unless the City's legal counsel
determines that the release of the Proprietary Information is required by the California Public
Records Act or other applicable state or federal law, or order of a court of competent jurisdiction,
in which case the City shall notify Consultant of its intention to release Proprietary Information.
Consultant shall have five (5) working days after receipt of the Release Notice to give City written
notice of Consultant's objection to the City's release of Proprietary Information. Consultant shall
indemnify, defend and hold harmless the City, and its officers, directors, employees, and agents
from and against all liability, loss, cost or expense (including attorney’s fees) arising out of a legal
action brought to compel the release of Proprietary Information. City shall not release the
Proprietary Information after receipt of the Objection Notice unless either: (1) Consultant fails to
fully indemnify, defend (with City's choice of legal counsel), and hold City harmless from any legal
action brought to compel such release; and/or (2) a final and non-appealable order by a court of
competent jurisdiction requires that City release such information.

3.5.4 Cooperation; Further Acts. The Parties shall fully cooperate with one
another, and shall take any additional acts or sign any additional documents as may be necessary,
appropriate or convenient to attain the purposes of this Agreement.

3.5.5 Attorney's Fees. If either party commences an action against the other
party, either legal, administrative or otherwise, arising out of or in connection with this Agreement,
the prevailing party in such litigation shall be entitled to have and recover from the losing party
reasonable attorney's fees and all other costs of such action.

3.5.6 Indemnification.

3.5.6.1 To the fullest extent permitted by law, Consultant shall defend
(with counsel of City’s choosing), indemnify and hold the City, its directors, officials, officers,
employees, volunteers and agents free and harmless from any and all claims, demands, causes
of action, costs, expenses, liability, loss, damage or injury of any kind, in law or equity, to property
or persons, including wrongful death, in any manner arising out of, pertaining to, or incident to any
alleged acts, errors or omissions, or willful misconduct of Consultant, its officials, officers,
employees, subcontractors, consultants or agents in connection with the performance of the
Consultant's Services, the Project or this Agreement, including without limitation the payment of
all damages, expert witness fees and attorney’s fees and other related costs and
expenses. Consultant’s obligation to indemnify shall not be restricted to insurance proceeds, if
any, received by Consultant, the City, its officials, officers, employees, agents, or volunteers.

3.5.6.2 If Consultant’s obligation to defend, indemnify, and/or hold
harmless arises out of Consultant’s performance as a “design professional” (as that term is
defined under Civil Code section 2782.8), then, and only to the extent required by Civil Code
section 2782.8, which is fully incorporated herein, Consultant’s indemnification obligation shall be
limited to claims that arise out of, pertain to, or relate to the negligence, recklessness, or willful
misconduct of the Consultant, and, upon Consultant obtaining a final adjudication by a court of
competent jurisdiction, Consultant’s liability for such claim, including the cost to defend, shall not
exceed the Consultant’s proportionate percentage of fault.

3.5.7 Entire Agreement. This Agreement contains the entire Agreement of the
7
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parties with respect to the subject matter hereof, and supersedes all prior negotiations,
understandings or agreements. This Agreement may only be modified by a writing signed by both
parties.

3.5.8 Governing Law. This Agreement shall be governed by the laws of the State
of California. Venue shall be in Orange County.

3.5.9 Time of Essence. Time is of the essence for each and every provision of
this Agreement.

3.5.10 City's Right to Employ Other Consultants. City reserves right to employ
other consultants in connection with this Project.

3.5.11 Successors and Assigns. This Agreement shall be binding on the
successors and assigns of the parties.

3.5.12 Assignment or Transfer. Consultant shall not assign, hypothecate, or
transfer, either directly or by operation of law, this Agreement or any interest herein without the
prior written consent of the City. Any attempt to do so shall be null and void, and any assignees,
hypothecates or transferees shall acquire no right or interest by reason of such attempted
assignment, hypothecation or transfer.

3.5.13 Construction; References; Captions. Since the Parties or their agents have
participated fully in the preparation of this Agreement, the language of this Agreement shall be
construed simply, according to its fair meaning, and not strictly for or against any Party. Any term
referencing time, days or period for performance shall be deemed calendar days and not work
days. All references to Consultant include all personnel, employees, agents, and subconsultants
of Consultant, except as otherwise specified in this Agreement. All references to City include its
elected officials, officers, employees, agents, and volunteers except as otherwise specified in this
Agreement. The captions of the various articles and paragraphs are for convenience and ease
of reference only, and do not define, limit, augment, or describe the scope, content, or intent of
this Agreement.

3.5.14 Amendment; Modification. No supplement, modification, or amendment of
this Agreement shall be binding unless executed in writing and signed by both Parties.

3.5.15 Waiver. No waiver of any default shall constitute a waiver of any other
default or breach, whether of the same or other covenant or condition. No waiver, benefit,
privilege, or service voluntarily given or performed by a Party shall give the other Party any
contractual rights by custom, estoppel, or otherwise.

3.5.16 No Third-Party Beneficiaries. There are no intended third party
beneficiaries of any right or obligation assumed by the Parties.

3.5.17 Invalidity; Severability. If any portion of this Agreement is declared invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions
shall continue in full force and effect.

3.5.18 Prohibited Interests. Consultant maintains and warrants that it has not
employed nor retained any company or person, other than a bona fide employee working solely
for Consultant, to solicit or secure this Agreement. Further, Consultant warrants that it has not
paid nor has it agreed to pay any company or person, other than a bona fide employee working
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solely for Consultant, any fee, commission, percentage, brokerage fee, gift or other consideration
contingent upon or resulting from the award or making of this Agreement. For breach or violation
of this warranty, City shall have the right to rescind this Agreement without liability. For the term
of this Agreement, no member, officer or employee of City, during the term of his or her service
with City, shall have any direct interest in this Agreement, or obtain any present or anticipated
material benefit arising therefrom.

3.5.19 Equal Opportunity Employment. Consultant represents that it is an equal
opportunity employer and it shall not discriminate against any subconsultant, employee or
applicant for employment because of race, religion, color, national origin, handicap, ancestry, sex
or age. Such non-discrimination shall include, but not be limited to, all activities related to
initial employment, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or
termination. Consultant shall also comply with all relevant provisions of City's Minority Business
Enterprise program, Affirmative Action Plan or other related programs or guidelines currently in
effect or hereinafter enacted.

3.5.20 Labor Certification. By its signature hereunder, Consultant certifies that it
is aware of the provisions of Section 3700 of the California Labor Code which require every
employer to be insured against liability for Worker's Compensation or to undertake self-insurance
in accordance with the provisions of that Code, and agrees to comply with such provisions before
commencing the performance of the Services.

3.5.21 Authority to Enter Agreement. Consultant has all requisite power and
authority to conduct its business and to execute, deliver, and perform the Agreement. Each Party
warrants that the individuals who have signed this Agreement have the legal power, right, and
authority to make this Agreement and bind each respective Party.

3.5.22 Counterparts. This Agreement may be signed in counterparts, each of
which shall constitute an original.

3.6  Subcontracting.

3.6.1 Prior Approval Required. Consultant shall not subcontract any portion of
the work required by this Agreement, except as expressly stated herein, without prior written
approval of City. Subcontracts, if any, shall contain a provision making them subject to all
provisions stipulated in this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed on the respective dates set forth opposite of their signatures.

CITY OF SAN CLEMENTE

By:

ATTEST: Its:

Dated: , 20

CITY CLERK of the City of
San Clemente, California

APPROVED AS TO FORM:
BEST BEST & KRIEGER

City Attorney

APPROVED AS TO AVAILABILITY
OF FUNDING:

Finance Authorization

(“CONSULTANT")

By:

Its:

Dated: , 20
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EXHIBIT "A"
SCOPE OF SERVICES

11
55452.01100\31193624.5



EXHIBIT "A-I"
FEDERALLY REQUIRED PROVISIONS FOR SERVICES

[INSERT FEDERALLY REQUIRED PROVISIONS TRIGGERED BY RECEIPT OF
FEDERAL FUNDS FOR THE SERVICES; OTHERWISE
ALWAYS DELETE ENTIRE EXHIBIT “A-1"]
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EXHIBIT "B"
SCHEDULE OF SERVICES
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EXHIBIT “C”
INSURANCE REQUIREMENTS

3.2.12 Insurance. [CITY RISK MANAGER TO REVIEW PRIOR TO EACH USE]

3.2.12.1 Time for Compliance. Consultant shall not commence work
under this Agreement until it has provided evidence satisfactory to the City that it has secured all
insurance required under this section. In addition, Consultant shall not allow any subconsultant
to commence work on any subcontract until it has provided evidence satisfactory to the City that
the subconsultant has secured all insurance required under this section.

3.2.12.2 Types of Insurance Required. As a condition precedent to the
effectiveness of this Agreement for work to be performed hereunder, and without limiting the
indemnity provisions of the Agreement, the Consultant, in partial performance of its obligations
under such Agreement, shall procure and maintain in full force and effect during the term of the
Agreement the following policies of insurance. If the existing policies do not meet the insurance
requirements set forth herein, Consultant agrees to amend, supplement or endorse the policies
to do so.

(A) Commercial General Liability: Commercial General Liability
Insurance which affords coverage at least as broad as Insurance Services Office "occurrence”
form CG 0001, or the exact equivalent, with limits of not less than $1,000,000 per occurrence and
no less than $2,000,000 in the general aggregate. Defense costs shall be paid in addition to the
limits. The policy shall contain no endorsements or provisions (1) limiting coverage for contractual
liability; (2) excluding coverage for claims or suits by one insured against another (cross-liability);
or (3) containing any other exclusion(s) contrary to the terms or purposes of this Agreement.

(B) Automobile Liability Insurance: Automobile Liability
Insurance with coverage at least as broad as Insurance Services Office Form CA 0001 covering
"Any Auto" (Symbol 1), or the exact equivalent, covering bodily injury and property damage for all
activities with limits of not less than $1,000,000 combined limit for each occurrence. [**NOTE:
If Consultant does not own any company vehicles or may not be able to purchase a
Business Automobile Insurance Policy, the requirement may be satisfied by providing
either of the following: (1) a Personal Automobile Liability policy for the Consultant's own
vehicle stipulating "Automobile Liability Insurance with a limit of not less than $1,000,000 each
accident"; and (2) a non-owned auto endorsement to the Commercial General Liability policy if
Consultant uses vehicles of others (e.g., vehicles of employees). ALWAYS DELETE THIS
SECTION IF NOT USED***]

© Workers' Compensation: Workers' Compensation
Insurance, as required by the State of California and Employer's Liability Insurance with a limit of
not less than $1,000,000 per accident for bodily injury and disease.

(D) Professional Liability (Errors & Omissions): Professional
Liability insurance or Errors & Omissions insurance appropriate to Consultant’s profession with
limits of not less than $1,000,000 per claim. Covered professional services shall specifically
include all work to be performed under the Agreement and delete any exclusions that may
potentially affect the work to be performed (for example, any exclusions relating to lead, asbestos,
pollution, testing, underground storage tanks, laboratory analysis, soil work, etc.). If coverage is
written on a claims-made basis, the retroactive date shall precede the effective date of the initial
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Agreement and continuous coverage will be maintained or an extended reporting period will be
exercised for a period of at least three (3) years from termination or expiration of this Agreement.

3.2.12.3 Insurance Endorsements. Required insurance policies shall
contain the following provisions, or Consultant shall provide endorsements on forms approved by
the City to add the following provisions to the insurance policies:

(A) Commercial General Liability:

(1) Additional Insured: The City, its officials, officers,
employees, agents, and volunteers shall be additional insureds with regard to liability and defense
of suits or claims arising out of the performance of the Agreement.

Additional Insured Endorsements shall not (1) be
restricted to "ongoing operations"; (2) exclude "contractual liability"; (3) restrict coverage to "sole"
liability of Consultant; or (4) contain any other exclusions contrary to the terms or purposes of this
Agreement. For all policies of Commercial General Liability insurance, Consultant shall provide
endorsements in the form of ISO CG 20 10 10 01 (or endorsements providing the exact same
coverage) to effectuate this requirement.

(2) Cancellation: Required insurance policies shall not
be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

(B) Automobile Liability:

(1) Cancellation: Required insurance policies shall not
be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

3.2.12.4 Professional Liability (Errors & Omissions):

(A) Cancellation: Required insurance policies shall not be
canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

(B) Contractual Liability Exclusion Deleted: This insurance
shall include contractual liability applicable to this Agreement. The policy must “pay on behalf of”
the insured and include a provision establishing the insurer’s duty to defend.

3.2.12.5 Workers' Compensation:

(A) Cancellation: Required insurance policies shall not be
canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

3.2.12.6 Primary _and Non-Contributing Insurance. All policies of
Commercial General Liability and Automobile Liability insurance shall be primary and any other
insurance, deductible, or self-insurance maintained by the City, its officials, officers, employees,
agents, or volunteers shall not contribute with this primary insurance. Policies shall contain or be
endorsed to contain such provisions.
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3.2.12.7 Waiver of Subrogation. All policies of Commercial General
Liability and Automobile Liability insurance shall specifically allow Consultant or others providing
insurance evidence in compliance with these specifications to waive their right of recovery prior
to a loss. Consultant hereby waives its own right of recovery against the City, its officials, officers,
employees, agents, and volunteers, and shall require similar written express waivers and
insurance clauses from each of its subconsultants.

3.2.12.8 Deductibles and Self-Insured Retentions. Any deductible or self-
insured retention greater than $5,000 must be approved in writing by the City and shall protect
the City, its officials, officers, employees, agents, and volunteers in the same manner and to the
same extent as they would have been protected had the policy or policies not contained a
deductible or self-insured retention.

3.2.12.9 Evidence of Insurance. The Consultant, concurrently with the
execution of the Agreement, and as a condition precedent to the effectiveness thereof, shall
deliver either certified copies of the required policies, or original certificates on forms approved by
the City, together with all endorsements affecting each policy. Required insurance policies shall
not be in compliance if they include any limiting provision or endorsement that has not been
submitted to the City for approval. The certificates and endorsements for each insurance policy
shall be signed by a person authorized by that insurer to bind coverage on its behalf. At least
fifteen (15 days) prior to the expiration of any such policy, evidence of insurance showing that
such insurance coverage has been renewed or extended shall be filed with the City. If such
coverage is cancelled or reduced and not replaced immediately so as to avoid a lapse in the
required coverage, Consultant shall, within ten (10) days after receipt of written notice of such
cancellation or reduction of coverage, file with the City evidence of insurance showing that the
required insurance has been reinstated or has been provided through another insurance company
or companies.

3.2.12.10 Failure to Maintain Coverage. In the event any policy of
insurance required under this Agreement does not comply with these specifications or is canceled
and not replaced immediately so as to avoid a lapse in the required coverage, City has the right
but not the duty to obtain the insurance it deems necessary and any premium paid by City will be
promptly reimbursed by Consultant or City will withhold amounts sufficient to pay premium from
Consultant payments. In the alternative, City may cancel this Agreement effective upon notice.

3.2.12.11 Acceptability of Insurers. Each such policy shall be from a
company or companies with a current A.M. Best's rating of no less than A- VIl and authorized to
transact business of insurance in the State of California, or otherwise allowed to place insurance
through surplus line brokers under applicable provisions of the California Insurance Code or any
federal law.

3.2.12.12 Enforcement of Agreement Provisions (non estoppel).
Consultant acknowledges and agrees that actual or alleged failure on the part of the City to inform
Consultant of non-compliance with any requirement imposes no additional obligation on the City
nor does it waive any rights hereunder.

3.2.12.13 Requirements Not Limiting. Requirement of specific coverage
or minimum limits contained in this Appendix are not intended as a limitation on coverage, limits,
or other requirement, or a waiver of any coverage normally provided by any insurance.
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3.2.12.14 Insurance for Subconsultants. Consultant shall include all
subconsultants engaged in any work for Consultant relating to this Agreement as additional
insureds under the Consultant's policies, or the Consultant shall be responsible for causing
subconsultants to purchase the appropriate insurance in compliance with the terms of these
Insurance Requirements, including adding the City, its officials, officers, employees, agents, and
volunteers as additional insureds to the subconsultant's policies. All policies of Commercial
General Liability insurance provided by Consultant’s subconsultants performing work relating to
this Agreement shall be endorsed to name the City, its officials, officers, employees, agents and
volunteers as additional insureds using endorsement form ISO CG 20 38 04 13 or an
endorsement providing equivalent coverage. Consultant shall not allow any subconsultant to
commence work on any subcontract relating to this Agreement until it has received satisfactory
evidence of subconsultant’s compliance with all insurance requirements under this Agreement, to
the extent applicable. The Consultant shall provide satisfactory evidence of compliance with this
section upon request of the City.
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EXHIBIT “D”
COMPENSATION

[INSERT THE FOLLOWING PROVISION IF THE AGREEMENT WILL AUTOMATICALLY
RENEW: In the event that this Agreement is renewed pursuant to Section 3.1.2, the rates set
forth above may be increased or reduced each year at the time of renewal, but any increase shall
not exceed the Consumer Price Index, All Urban Consumers, Los Angeles-Long Beach-Anaheim,
CAl
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WORKER'’'S COMPENSATION INSURANCE CERTIFICATION

WORKERS' COMPENSATION DECLARATION
| hereby affirm under penalty of perjury one of the following declarations:

(ONE OF THE BOXES BELOW MUST BE CHECKED)

I I have and will maintain a certificate of consent from the California Labor Commission
to self-insure for workers' compensation, as provided for by Section 3700 of the Labor
Code, for the performance of the work to be performed under this contract.

I I have and will maintain workers' compensation insurance, as required by Section
3700 of the Labor Code, for the performance of the work to be performed under this
contract. My workers' compensation insurance carrier and policy number are:

Carrier

Policy Number

I_ | certify that, in the performance of the work under this Agreement, | shall not employ
any person in any manner so as to become subject to the workers' compensation laws
of California, and | hereby agree to indemnify, defend, and hold harmless the City of
San Clemente and all of its officials, employees, and agents from and against any and
all claims, liabilities, and losses relating to personal injury or death, economic losses,
and property damage arising out of my failure to provide such worker’s compensation
insurance. | further agree that, if | should become subject to the workers'
compensation provisions of Section 3700 of the Labor Code, | shall forthwith comply
with those provisions.

WARNING: FAILURE TO SECURE WORKERS’' COMPENSATION
COVERAGE IS UNLAWFUL, AND SHALL SUBJECT AN EMPLOYER TO
CRIMINAL PENALTIES AND CIVIL FINES UP TO ONE HUNDRED THOUSAND
DOLLARS ($100,000), IN ADDITION TO THE COST OF COMPENSATION,
DAMAGES AS PROVIDED FOR IN SECTION 3706 OF THE LABOR CODE,
INTEREST, AND ATTORNEY'S FEES.
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Dated:

, 20

Consultant

By:

Title

Address
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	3.5.1.2 Effect of Termination.  If this Agreement is terminated as provided herein, City may require Consultant to provide all finished or unfinished Documents and Data and other information of any kind prepared by Consultant in connection with the pe...
	3.5.1.3 Additional Services.  In the event this Agreement is terminated in whole or in part as provided herein, City may procure, upon such terms and in such manner as it may determine appropriate, services similar to those terminated.

	3.5.2 Delivery of Notices.  All notices permitted or required under this Agreement shall be given to the respective parties at the following address, or at such other address as the respective parties may provide in writing for this purpose:
	3.5.3 Ownership of Materials and Confidentiality.
	3.5.3.1 Documents & Data; Licensing of Intellectual Property.  This Agreement creates a non-exclusive and perpetual license for City to copy, use, modify, reuse, or sublicense any and all copyrights, designs, and other intellectual property embodied i...
	3.5.3.2 Confidentiality.  All ideas, memoranda, specifications, plans, procedures, drawings, descriptions, computer program data, input record data, written information, and other Documents & Data either created by or provided to Consultant in connect...
	3.5.3.3 Confidential Information.  The City shall refrain from releasing Consultant’s proprietary information ("Proprietary Information") unless the City's legal counsel determines that the release of the Proprietary Information is required by the Cal...

	3.5.4 Cooperation; Further Acts.  The Parties shall fully cooperate with one another, and shall take any additional acts or sign any additional documents as may be necessary, appropriate or convenient to attain the purposes of this Agreement.
	3.5.5 Attorney's Fees.  If either party commences an action against the other party, either legal, administrative or otherwise, arising out of or in connection with this Agreement, the prevailing party in such litigation shall be entitled to have and ...
	3.5.6 Indemnification.
	3.5.6.1 To the fullest extent permitted by law, Consultant shall defend (with counsel of City’s choosing), indemnify and hold the City, its directors, officials, officers, employees, volunteers and agents free and harmless from any and all claims, dem...
	3.5.6.2 If Consultant’s obligation to defend, indemnify, and/or hold harmless arises out of Consultant’s performance as a “design professional” (as that term is defined under Civil Code section 2782.8), then, and only to the extent required by Civil C...

	3.5.7 Entire Agreement.  This Agreement contains the entire Agreement of the parties with respect to the subject matter hereof, and supersedes all prior negotiations, understandings or agreements.  This Agreement may only be modified by a writing sign...
	3.5.8 Governing Law.  This Agreement shall be governed by the laws of the State of California.  Venue shall be in Orange County.
	3.5.9 Time of Essence.  Time is of the essence for each and every provision of this Agreement.
	3.5.10 City's Right to Employ Other Consultants.  City reserves right to employ other consultants in connection with this Project.
	3.5.11 Successors and Assigns.  This Agreement shall be binding on the successors and assigns of the parties.
	3.5.12 Assignment or Transfer.  Consultant shall not assign, hypothecate, or transfer, either directly or by operation of law, this Agreement or any interest herein without the prior written consent of the City.  Any attempt to do so shall be null and...
	3.5.13 Construction; References; Captions.  Since the Parties or their agents have participated fully in the preparation of this Agreement, the language of this Agreement shall be construed simply, according to its fair meaning, and not strictly for o...
	3.5.14 Amendment; Modification.  No supplement, modification, or amendment of this Agreement shall be binding unless executed in writing and signed by both Parties.
	3.5.15 Waiver.  No waiver of any default shall constitute a waiver of any other default or breach, whether of the same or other covenant or condition.  No waiver, benefit, privilege, or service voluntarily given or performed by a Party shall give the ...
	3.5.16 No Third-Party Beneficiaries.  There are no intended third party beneficiaries of any right or obligation assumed by the Parties.
	3.5.17 Invalidity; Severability.  If any portion of this Agreement is declared invalid, illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions shall continue in full force and effect.
	3.5.18 Prohibited Interests.  Consultant maintains and warrants that it has not employed nor retained any company or person, other than a bona fide employee working solely for Consultant, to solicit or secure this Agreement.  Further, Consultant warr...
	3.5.19 Equal Opportunity Employment.  Consultant represents that it is an equal opportunity employer and it shall not discriminate against any subconsultant, employee or applicant for employment because of race, religion, color, national origin, hand...
	3.5.20 Labor Certification.  By its signature hereunder, Consultant certifies that it is aware of the provisions of Section 3700 of the California Labor Code which require every employer to be insured against liability for Worker's Compensation or to ...
	3.5.21 Authority to Enter Agreement.  Consultant has all requisite power and authority to conduct its business and to execute, deliver, and perform the Agreement.  Each Party warrants that the individuals who have signed this Agreement have the legal ...
	3.5.22 Counterparts.  This Agreement may be signed in counterparts, each of which shall constitute an original.

	3.6 Subcontracting.
	3.6.1 Prior Approval Required.  Consultant shall not subcontract any portion of the work required by this Agreement, except as expressly stated herein, without prior written approval of City.  Subcontracts, if any, shall contain a provision making the...

	Exhibit "A" Scope of Services
	Exhibit "A-I" Federally Required Provisions for Services
	Exhibit "B" Schedule of Services
	EXHIBIT “C” insurance requirements
	3.2.12 Insurance.  [CITY RISK MANAGER TO REVIEW PRIOR TO EACH USE]
	3.2.12.1 Time for Compliance.  Consultant shall not commence work under this Agreement until it has provided evidence satisfactory to the City that it has secured all insurance required under this section.  In addition, Consultant shall not allow any ...
	3.2.12.2 Types of Insurance Required.  As a condition precedent to the effectiveness of this Agreement for work to be performed hereunder, and without limiting the indemnity provisions of the Agreement, the Consultant, in partial performance of its ob...
	(A) Commercial General Liability:  Commercial General Liability Insurance which affords coverage at least as broad as Insurance Services Office "occurrence" form CG 0001, or the exact equivalent, with limits of not less than $1,000,000 per occurrence ...
	(B) Automobile Liability Insurance:  Automobile Liability Insurance with coverage at least as broad as Insurance Services Office Form CA 0001 covering "Any Auto" (Symbol 1), or the exact equivalent, covering bodily injury and property damage for all a...
	(C) Workers' Compensation:  Workers' Compensation Insurance, as required by the State of California and Employer's Liability Insurance with a limit of not less than $1,000,000 per accident for bodily injury and disease.
	(D) Professional Liability (Errors & Omissions):  Professional Liability insurance or Errors & Omissions insurance appropriate to Consultant’s profession with limits of not less than $1,000,000 per claim.  Covered professional services shall specifica...

	3.2.12.3 Insurance Endorsements.  Required insurance policies shall contain the following provisions, or Consultant shall provide endorsements on forms approved by the City to add the following provisions to the insurance policies:
	(A) Commercial General Liability:
	(1) Additional Insured:  The City, its officials, officers, employees, agents, and volunteers shall be additional insureds with regard to liability and defense of suits or claims arising out of the performance of the Agreement.
	Additional Insured Endorsements shall not (1) be restricted to "ongoing operations"; (2) exclude "contractual liability"; (3) restrict coverage to "sole" liability of Consultant; or (4) contain any other exclusions contrary to the terms or purposes of...
	(2) Cancellation:  Required insurance policies shall not be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been served upon the City except ten (10) days shall be allowed for non-payment of premium.

	(B) Automobile Liability:
	(1) Cancellation:  Required insurance policies shall not be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been served upon the City except ten (10) days shall be allowed for non-payment of premium.


	3.2.12.4 Professional Liability (Errors & Omissions):
	(A) Cancellation:  Required insurance policies shall not be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been served upon the City except ten (10) days shall be allowed for non-payment of premium.
	(B) Contractual Liability Exclusion Deleted:  This insurance shall include contractual liability applicable to this Agreement.  The policy must “pay on behalf of” the insured and include a provision establishing the insurer’s duty to defend.

	3.2.12.5 Workers' Compensation:
	(A) Cancellation:  Required insurance policies shall not be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been served upon the City except ten (10) days shall be allowed for non-payment of premium.

	3.2.12.6 Primary and Non-Contributing Insurance.  All policies of Commercial General Liability and Automobile Liability insurance shall be primary and any other insurance, deductible, or self-insurance maintained by the City, its officials, officers, ...
	3.2.12.7 Waiver of Subrogation.  All policies of Commercial General Liability and Automobile Liability insurance shall specifically allow Consultant or others providing insurance evidence in compliance with these specifications to waive their right of...
	3.2.12.8 Deductibles and Self-Insured Retentions.  Any deductible or self-insured retention greater than $5,000 must be approved in writing by the City and shall protect the City, its officials, officers, employees, agents, and volunteers in the same ...
	3.2.12.9 Evidence of Insurance.  The Consultant, concurrently with the execution of the Agreement, and as a condition precedent to the effectiveness thereof, shall deliver either certified copies of the required policies, or original certificates on f...
	3.2.12.10 Failure to Maintain Coverage.  In the event any policy of insurance required under this Agreement does not comply with these specifications or is canceled and not replaced immediately so as to avoid a lapse in the required coverage, City has...
	3.2.12.11 Acceptability of Insurers.  Each such policy shall be from a company or companies with a current A.M. Best's rating of no less than A- VII and authorized to transact business of insurance in the State of California, or otherwise allowed to p...
	3.2.12.12 Enforcement of Agreement Provisions (non estoppel).  Consultant acknowledges and agrees that actual or alleged failure on the part of the City to inform Consultant of non-compliance with any requirement imposes no additional obligation on th...
	3.2.12.13 Requirements Not Limiting.  Requirement of specific coverage or minimum limits contained in this Appendix are not intended as a limitation on coverage, limits, or other requirement, or a waiver of any coverage normally provided by any insura...
	3.2.12.14 Insurance for Subconsultants.  Consultant shall include all subconsultants engaged in any work for Consultant relating to this Agreement as additional insureds under the Consultant's policies, or the Consultant shall be responsible for causi...
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