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Department:  Public Works / Maintenance Services Division
Prepared By: Randy Little, Maintenance Manager

Subject: AWARD OF AGREEMENT FOR LANDSCAPE MAINTENANGE OF CITY PARKS AND FACILITIES
EAST OF I-5 witH COLTS LANDSCAPE, INC.

Fiscal Impact: Yes. The total three-year agreement cost is $2,471,032 which includes an annual
supplemental of $120,000 for athletic field renovation, vandalism repair and landscape
enhancements. The new agreement cost is an annual increase of $25,113.00 or 3.0%
over the previous agreement.

Summary: Staff is requesting approval for the initial three-year agreement term with Colts
Landscape, Inc., of Santa Ana, CA.

Background: A Requestfor Proposal (RFP) was advertised on Planet Bids and in the San Clemente
Times in April of 2022. This scope of work provides for landscape maintenance of
fourteen parks and facilities located east of I-5.The scope also provides trash and litier
removal seven days a week, hardscape cleaning, landscape maintenance and the
maintenance of Baron Von Willard Dog Park.

The City received five proposals with the following bid amounts:

e Parkwood Landscape Maintenance, Inc. ......... $ 693,312
e Colt's Landscape, INC...oveeveeiieeeoivieeeeeiiiereeeann, $ 703,677
e Brightview Landscape Services ............oco.o..... $ 727,064
e Priority Landscape Services, LLC........covoon. $ 815,100
o Mariposa Landscapes, InC. ....c.ccooccovevevirienenn $ 1,018,464

Maintenance Services staff evaluated all proposals based on nine criteria, listed in the
RFP. Colts Landscape, Inc. was rated highest based on their three-year performance
with the current Agreement for Landscape Maintenance of Gity Properties West of I-
5, the Beaches, Accesses and Pier Agreement and the Streetscape Maintenance
Agreement. Colts Landscape, Inc. has the resources to provide full service for all City
sponsored events including the Fourth of July, Fiesta, Ocean Festival and Santa’s
Village by the Sea. Staff also checked the references of the proposer with the lowest
bid amount and found staffing and performance issues, which were of concern.
Overall, Colts Landscape, Inc. has been responsive to all community and City
requests and has performed well above expectations.
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Recommended

Action:
STAFF RECOMMENDS THAT the City Council: approve and authorize the Public Works

Director / City Engineer to execute an Agreement for Maintenance Services with Colts

Landscape, Inc. not to exceed $2,471,032, including supplemental, for three-years to

provide landscape maintenance for City parks and facilities east of I-5.
Attachments: Agreement for Maintenance Services

Notification: None.
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CITY OF SAN CLEMENTE
AGREEMENT FOR MAINTENANCE SERVICES
1. PARTIES AND DATE.

This Agreement is made and entered into this ____ day of , 2022, by
and between the City of San Clemente, a municipal corporation, organized under the laws of the
State of California, located at 910 Calle Negocio, San Clemente 92673 (“City") and Colts
Landscape, Inc., a California Corporation, with its principal place of business at 11672 Brookshire
Avenue, Garden Grove, CA 92840 (*Contractor”). City and Contractor are sometimes individually
referred to herein as "Party” and collectively as “Parties.”

2. RECITALS.

2.1 Contractor.

Contractor desires to perform and assume respons;blhty for the provision of certain City
Parks/Properties East of I-6 Landscape maintenance services required by the City on the terms
and conditions set forth in this Agreement and the Contract Documents, Plans, and Specifications
for East of -5 Landscape maintenance services dated April 12 2022 - which are hereby
incorporated as though fully set forth herein. The contract Documents for- the aforesaid project
shall consist of the Notice Inviting Sealed Bids, Instructions to Bidders, Bid, together with this
Agreement and all required bonds, instrance certificates, pemnts notices, and affidavits; and
also including any and all addenda or supp!emental agreements cianfymg or extending the work
contemplated as may be required to ensure its completion in an acceptable manner. Contractor
represents that it is experien n providing City Parks/Properties East of -5 Landscape
maintenance services to puhl nts, thatit and its employees or subcontractors have all
necessary licenses and perr perform the Services in the State of California, and that it is

Project. =

ity desires to engage Contractor to render such services for the Landscape Maintenance
of City Proper’t[es East of I-5, C22-__ project (*Project’) as set forth in this Agreement.

3. TERMS.

3.1 Scopé of Services and Term.

3.1.1 General Scope of Services. Contractor promises and agrees to furnish to
the City all labor, materials, tools, equipment, services, and incidental and customary work
necessary to fully and adequately supply the City Parks/Properties East of -5 Landscape
maintenance services necessary for the Project (“Services”). The Services are more particularly
described in Exhibit “A” attached hereto and incorporated herein by reference. All Services shall
be subject to, and performed in accordance with, this Agreement, the exhibits attached hereto
and incorporated herein by reference, and all applicable local, state and federal laws, rules and
regulations.

3.1.2 Term. The term of this Agreement shall be from July 1, 2022 to June 30,
2025, unless earlier terminated as provided herein. The City shall have the unilateral option, at
its sole discretion, to renew this Agreement annually for no more than two (2) additional one-year
terms. Contractor shall complete the Services within the term of thlS Agreement, and shall meet
any other established schedules and deadlines.
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3.2 Responsibilities of Contractor.

3.2.1 Independent Contractor; Control and Payment of Subordinates. The
Services shall be performed by Contractor or under its supervision. Contractor will determine the
means, methods and details of performing the Services subject to the requirements of this
Agreement. City retains Contractor on an independent contractor basis and not as an employee.
Contractor retains the right to perform similar or different services for others during the term of
this Agreement. Any additional personnel performing the Services under this Agreement on
behalf of Contractor shall also not be employees of City and shall at all times be under
Contractor's exclusive direction and control. Neither City, or any of its officials, officers, directors,
employees or agents shall have control over the conduct of Contractor or any of Contractor's
officers, employees or agents, except as set forth in this Agreement. Contractor shall pay all
wages, salaries, and other amounts due such personnel in connection with their performance of
Services under this Agreement and as required by law. Caontractor shall be responsible for all
reports and obligations respecting such additional personnel, including, but not limited to: social
security taxes, income tax withholding, unemployment insurance, disability insurance, and
workers' compensation insurance.

3.2.2 Schedule of Services. Contract ,_shall perform the Services expeditiously,
within the term of this Agreement, and in accordance with the Schedule of Services set forth in
Exhibit “B” attached hereto and incorporated herein by reference. Contractor represents that it
has the professional and technical personnel required to perform the Services in conformance
with such conditions. In order to facilitate Contractor’s conformance with the Schedule, City shall

respond to Contractor's submittals in & timely manner. Upcn request of City, Contractor shall
provide a more detailed schedule of a ticipated performance to meet the Schedule of Services.

3.23 Conform o Apphca le Reqmrements All work prepared by
Contractor shall be subject to the approval of City.

324 CGity's Representatwe “The: Clty hereby designates Randy Litile,
Mamtenance Manager or his/her desagnee to act as its representative in all matters pertaining
to the.administration and performance of this Agreement (“City’s Representatwe”) City's
Representatwe shall have the power to act on behalf of the City for review and approval of all
products submitted by Contractor but not the:authority to enlarge the Scope of Work or change
the total compensation due to Contractor under this Agreement. The City’s City Manager shall
be authorized fo act on City's behalf and to execute all necessary documents which enlarge the
Scope of Work or change the Contractor's total compensation, subject to the provisions contained
in Section 3.3 of this Agreement. Contractor shall not accept direction or orders from any person
other than the City Manager, City's Representative or his/her designee.

3.2.5 Contractor's Representative.  Contractor hereby designates Alfredo
Jimenez, President, or his or her designee, o act as its representative for the performance of this
Agreement (“Contractor's Representative”). Contractor’s Representative shall have full authority
to represent and act on behalf of the Contractor for all purposes under this Agreement. The
Contractor's Representative shall supervise and direct the Services, using his best skill and
attention, and shall be responsible for all means, methods, technigues, sequences and
procedures and for the satisfactory coordination of all portions of the Services under this
Agreement. :

3.2.6 Coordination of Services. Contractor agrees to work closely with City staff
in the performance of Services and shall be available to City's staff, Contractors and other staff
at all reasonable times.
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3.2.7 Standard of Care; Performance of Employees. Contractor shall perform all
Services under this Agreement in a skillful and competent manner, consistent with the standards
generally recognized as being employed by contractors and/or professionals in the same
discipline in the State of California. Contractor represents and maintains that it is skilled in the
discipline necessary to perform the Services. Contractor warrants that all employees and
subcontractors shall have sufficient skill and experience to perform the Services assigned to them.
Finally, Contractor represents that it, its employees and subcontractors have all licenses, permits,
qualifications and approvals of whatever nature that are legally required to perform the Services,
and that such licenses and approvals shall be maintained throughout the term of this Agreement.
As provided for in the indemnification provisions of this Agreement, Contractor shall perform, at
its own cost and expense and without reimbursement from the City, any services necessary to
correct errors or omissions which are caused by the Contractor's failure to comply with the
standard of care provided for herein. Any employee of the Contractor or its sub-contractors who
is determined by the City to be uncooperative, incompetent, a threat to the adequate or timely
completion of the Project, a threat to the safety.of perséns or property, or any employee who fails
or refuses to perform the Services in a mannér acceptable to the City, shall be promptly removed
from the Project by the Contractor and shall not be re-ggnpioy‘ed to perform any of the Services
or to work on the Project. A&

3.2.8 Laws and Requlations. Contracior shall keep itself fully informed of and in
compliance with all local, state and federal laws; rules and regulations in any manner affecting
the performance of the Project or the Services, including all Cal/OSHA requirements, and shall
give all notices required by law. Contractor shall be liable for all violations of such laws and
regulations in connection with Services. If the Contractor performs any work knowing it to be
contrary to such laws, rules and regula’nons Contractor shall be solely responsible for all costs
arising therefrom. Contractor shall defend, indemnify and hold City, its officials, directors, officers,
employees and agents free and harmless, pursuant to the indemnification provisions of this
Agreement, from any claim er. liability arising fc')'ut of any' failure or alleged failure to comply with
such laws, rules or regulatlons =

3 29 Safety Contractor shall execute and maintain its work so as to avoid injury
or damage fo any person or property.-In carrying out its Services, the Contractor shall at all times
be in compliance with all apphcable local, state and federal laws, rules and regulations, and shall
exercise all necessary precautions for the safety of employees appropriate to the nature of the
work and the conditions under which the work is to be performed. Safety precautions as
applicable shallinclude, but shall not be limited fo: (A) adequate life protection and lifesaving
equipment and procedures (B} instructions in accident prevention for all employees and
subcontractors, such as safe walkways, scaffolds, fall protection ladders, bridges, gang planks,
confined space procedures trenchmg and shoring, equipment and other safety devices,
equipment and wearing apparel as are necessary or lawfully required to prevent accidents or
injuries; and (C) adequate facilities for the proper inspection and maintenance of all safety
measures. '

3.2.10 Labor

3.2.10.1 Prevailing Wages. Contractor is aware of the requirements of
California Labor Code Section 1720, et seq., and 1770, et seq., as well as California Code of
Regulations, Title 8, Section 16000, et seq., (“Prevailing Wage Laws"), which require the payment
of prevailing wage rates and the performance of other requirements on “public works” and
“maintenance” projects. Since the Services are being performed as part of an applicable “public
works” or “maintenance” project, as defined by the Prevailing Wage Laws, and since the total
compensation is $1,000 or more, Contractor agrees to fully comply with such Prevailing Wage
Laws. City shall provide Contractor with a copy of the prevailing rates of per diem wages in effect
at the commencement of this Agreement. Contractor shall make copies of the prevailing rates of
55452.01100\31090125.5 3
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per diem wages for each craft, classification or type of worker needed to execute the Services
available to interested parties upon request, and shall post copies at the Contractor’s principal
place of business and at the project site. Contractor shall defend, indemnify and hold the City, its
elected officials, officers, employees and agents free and harmless from any claim or liability
arising out of any failure or alleged failure to comply with the Prevailing Wage Laws.

3.2.10.2 Registration. Since the Services are being performed as part of
an applicable “public works” or “maintenance” project, then pursuant to Labor Code sections
1725.5 and 1771.1, effective March 1, 2015, Contractor and all subcontractors must be registered
with the Department of Industrial Relations (“DIR"). Contractor shall maintain registration for the
duration of the project and require the same of any subcontractors. This project may also be
subject to compliance monitoring and enforcement by the DIR. It shall be Contractor’s sole
responsibility to comply with all applicable registration and labor compliance requirements,
including the submission of payroll records directly to the DIR. Notwithstanding the foregoing, the
contractor registration requirements mandated by Labor Code sections 1725.5 and 1771.1 shall
not apply to work performed on a maintenance project that is exempt pursuant to the small project
exemption specified in Labor Code sections§-51'725 Sand 1771.1.

3.2.11 Insurance. Contractor agrees ) -procure and maintain, at Contractor’s
expense all insurance specified in Exhibit “C” attached hereto and by this reference incorporated
herein. Contractor shall require all subcontractors fo.carry the same policies and limits of
insurance that the Contractor is reqwred to mamtaln un!ess otherwise approved in writing by the
City.

3.2.12 Bonds.

3.2.12.1 . Performance Bond. ecifically requested by City in Exhibit
“D” attached hereto and mcorporated herein by referen :ontractor shall execute and provide
to City concurrently with this Agresment a Performance Bond in the amount of the total, not-to-
exceed compensation indicated in this Agreement,and in a form provided or approved by the
City. If such bond is requwed no payment will be made to Contractor until it has been received
and approved by the City.

, 3.2. 122 Payment Bond If required by law or otherwise specifically
requested by City in Exhibit "D” attached hereto and incorporated herein by reference, Contractor
shall execute and prov:de to City concurrently with this Agreement a Payment Bond in the amount
of the total, not-fo-exceed compensation indicated in this Agreement, and in a form provided or
approved by the City. If such bond is required, no payment will be made to Contractor until it has
been received and approved by the City.

3.2.12.3 Bond Provisions. Should, in City's sole opinion, any bond
become insufficient or any surety be found to be unsatisfactory, Contractor shall renew or replace
the affected bond within 10 days of receiving notice from City. In the event the surety or
Contractor intends to reduce or cancel any required bond, at least thirty (30) days prior written
notice shall be given to the City, and Contractor shall post acceptable replacement bonds at least
ten (10) days prior to expiration of the original bonds. No further payments shall be deemed due
or will be made under this Agreement until any replacement bonds required by this Section are
accepted by the City. To the extent, if any, that the total compensation is increased in accordance
with the Agreement, the Contractor shall, upon request of the City, cause the amount of the bonds
to be increased accordingly and shall promptly deliver satisfactory evidence of such increase to
the City. To the extent available, the bonds shall further provide that no change or alteration of
the Agreement (including, without limitation, an increase in the total compensation, as referred to
above), extensions of time, or modifications of the time, terms, or conditions of payment to the

55452.01100131090125.5 4
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Contractor, will release the surety. If the Contractor fails to furnish any required bond, the City
may terminate this Agreement for cause.

3.212.4 Surety Qualifications. Only bonds executed by an admitted
surety insurer, as defined in Code of Civil Procedure Section 995.120, shall be accepted. The
surety must be a California-admitted surety and satisfactory to the City. If a California-admitted
surety insurer issuing bonds does not meet these requirements, the insurer will be considered -
qualified if it is in conformance with Section 995.660 of the California Code of Civil Procedure,
and proof of such is provided to the City.

3.2.13 Water Quality Management and Compliance.

3.2.13.1 Storm Water Management. Storm, surface, nuisance, or other
waters may be encountered at various times during the Services. Contractor hereby
acknowledges that it has investigated the risk arising from such waters, has prepared its Bid
accordingly, and assumes any and all risks and liabilities ansmg therefrom.

3.213.2 Comphance with Water Quality Laws, Ordinances and
Regulations. Contractor shall keep itself and all subcontractors, staff, and employses fully
informed of and in compliance with all local, state and federal laws, fules and regulations that may
impact, or be implicated by the performance 6&f the Services including, without limitation, all
applicable provisions of the City's ordinances regulating discharges of storm water; the Federal
Water Pollution Control Act (33 U.S.C. §1251 et seq.); the California Porter-Cologne Water
Quality Control Act (Water Code § 13000 ef s2q. ) and any and all regulations, policies, or permits
issued pursuant to any such authority. These include, but are not limited to San Diego Regional
Water Quality Control Board Ord 0."R9-2013- 0001 as amended by Order Nos. R9-2015-0001
and R9-2015-0100. Contract
and any other municipality
location where the Services ar
storm drain systems orother wa
water management programs.

r other local agency with jurisdiction over the
regarding discharges of storm water to separate
ourses, including applicable requirements in municipal storm

i 3.2.13.3 Compliance with Local Water Quality Requirements. In addition
e with the laws, ordinances and regulations listed in paragraph 3.2.13.2, Contractor
shall comply with all applicable requirements of the Orange County Drainage Area Management
Plan (“DAMP”), the City of San Clemente Water Quality Improvement Plan ("WaQlP”), the City of
San Clemente Jurisdictional Urban Runoff Management Plan (“JURMP?), and the applicable
Water Quality Management Plan (“WQMP”). These documents contain Model Maintenance
Procedures with Best Management Practices ("BMPs"). These Model Maintenance Procedures
contain pollution prevention and source control techniques to minimize the impact of those
activities upon dry-weather urban runoff, stormwater runoff, and receiving water quality.
Contractor shall be familiar with these documents and shall comply with the requirements as
specified therein.

A copy of the DAMP is available on the internet at:
www.ocwatersheds.com

A copy of the San Clemente WQIP and JURMP are available on the internet at:

www.sccleanocean.org.

The City will provide a copy of any applicable project WQMP.

55452.01100131090125.5 5
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3.2.13.4 Standard of Care. Contractor warrants that all employees and
subcontractors shall have sufficient skill and experience to perform the work assigned to them
without impacting water quality in violation of the laws, regulations and policies described in
Sections 3.2.13.2 and 3.2.13.3 of this Agreement. Contractor further warrants that it, its
employees and subcontractors will receive adequate training, as determined by the City,
regarding the requirements of the laws, regulations and policies described in Sections 3.2.13.2
and 3.2.13.3 of this Agreement as they may relate to the Services.

3.2.13.5 Liability for Non-compliance.

(A) Indemnity: Failure to comply with laws, regulations, and
ordinances listed in Sections 3.2.13.2 and 3.2.13.3 of this Agreement is a violation of federal and
state law. Notwithstanding any other indemnity contained in this Agreement, Cantractor agrees
to indemnify and hold harmless the City, its officials, officers, agents, employees and authorized
volunteers from and against any and all claims, demands, losses or liabilities of any kind or nature
which the City, its officials, officers, agents, employees and authorized volunteers may sustain or
incur for noncompliance with the laws, regulations, and ordinances listed in Sections 3.2.13.2 and
3.2.13.3 of this Agreement arising out of or in connection with the Services, except for liability
resulting from the sole established negligence, willful misconduct or active negligence of the City,
its officials, officers, agents, employees or authonz volunteers.”

(B) Defense: Clty reserves the nght o defend any enforcement
action or civil action brought against the City for Contractor's failure to comply with any applicable
water quality law, regulation, or policy. Coniractor hereby agrees to be bound by, and to
reimburse the City for the costs essoctated with, any settleme T ac;hecf between the City and
the relevant enforcement entity. :

(C) Damage Clty may seek damages from Contractor for
delay in completing the Ser\nces caused by Contractor's failure to comply with the laws,
regulations and policies described in Sections 3.2.13.2 and 3.2.13.3 of this Agreement, or any
other relevant water quality law, regulation, or policy.

33 Fees and Payments.

- 3.3.1 Compensation. Con or shall receive compensation, including authorized
reimbursements, for all Services rendered under this Agreement at the rates set forth in Exhibit
“E” attached hereto and incorporated herein by reference. The total compensation shall not
exceed Two Milion, Four Hundred Seventy-One Thousand, Thirty-Two DOLLARS and Eighty
CENTS ($2,471,032.80), which includes an annual supplemental of One Hundred Twenty Thousand
DOLLARS (120,000.00) without written approval of City’s City Council. Extra Work may be authorized,
as described below, and if authorized, will be compensated at the rates and manner set forth in
this Agreement.

3.3.2 Payment of Compensation. Contractor shall submit to City a monthly
itemized invoice which indicates work completed and hours of Services rendered by Contractor.
The invoice shall describe the amount of Services provided since the initial commencement date,
or since the start of the subsequent billing periods, as appropriate, through the date of the invoice.
City shall, within 30 days of receiving such invoice, review the invoice and pay all non-disputed
and approved charges thereon. If the City disputes any of Contractor’s fees, the City shall give
written notice to Contractor within thirty (30) days of receipt of an invoice of any disputed fees set
forth therein.
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3.3.3 Reimbursement for Expenses. Contractor shall not be reimbursed for any
expenses unless authorized in writing by City.

3.3.4 Extra Work. At any time during the term of this Agreement, City may
request that Contractor perform Extra Work. As used herein, “Extra Work” means any work which
is determined by City to be necessary for the proper completion of the Project, but which the
parties did not reasonably anticipate would be necessary at the execution of this Agreement.
Contractor shall not perform, nor be compensated for, Extra Work without written authorization
from the City.

3.3.56 Rate Increases. In the event that this Agreement is renewed pursuant to
Section 3.1.2, the rate set forth in Exhibit “E” may be adjusted each year at the time of renewal
as set forth in Exhibit “E.”

3.4  Accounting Records.

3.41 Maintenance and Inspection. Contractor shall maintain complete and
accurate records with respect to all costs and expenses incurred under this Agreement. All such
records shall be clearly identifiable. Contractor shall allow a representative of City during normal
business hours to examine, audit, and make transcripts or copies of such records and any other
documents created pursuant to this Agreement. €ontractor shall allow inspection of all work, data,
documents, proceedings, and activities related to the Agreement fora period of four (4) years
from the date of final payment under this Agreement.

35 General Provisions.

3.5.1 Termlnatlon of

3.5.1 rounds for Termmahone City may, by written notice to
Contractar, terminate the whole or any part of this Agreement at any time, with or without cause,
by giving written notice fo Contré tor of such termination, and specifying the effective date thereof,
at least seven (7) days before the effective date of such termination. Upon termination, Contractor
shall b& compensated only for those services which have been adequately rendered to City, and
Contractor shall be entitled 0 further compensatlon Consultant may not terminate this
Agreement except for cause. =

3.5.1.2 Effect of Termination. If this Agreement is terminated as
provided herein, City may require > Contractor to provide all finished or unfinished Documents and
Data and other information of any kind prepared by Contractor in connection with the performance
of Services under this Agreement. Contractor shall be required to provide such document and
other information within fifteen (15) days of the request.

3.56.1.3 Additional Services. In the event this Agreement is terminated
in whole orin part as provided herein, City may procure, upon such terms and in such manner as
it may determine appropriate, services similar to those terminated.

3.5.2 Delivery of Notices. All notices permitted or required under this Agreement
shall be given to the respective parties at the following address, or at such other address as the
respective parties may provide in writing for this purpose:

Contractor: Colts Landscape, Inc.
11672 Brookshire Avenue
Garden Grove, CA 92840
ATTN: Alfredo Jose Jimenez, CEO

55452.01100\31090125.5 7
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City: City of San Clemente
910 Calle Negocio
San Clemente, CA 92673
ATTN: Randy Little

Such notice shall be deemed made when personally delivered or when mailed, forty-eight (48)
hours after deposit in the U.S. Mail, first class postage prepaid and addressed to the party at its
applicable address. Actual notice shall be deemed adequate notice on the date actual notice
occurred, regardless of the method of service.

3.56.3 Cooperation; Further Acts. The Parties shall fully cooperate with one
another, and shall take any additional acts or sign any additional documents as may be necessary,
appropriate or convenient to attain the purposes of this Agreement

3.5.4 Attorney’s Fees. If either pazty commences an action against the other
party, either legal, administrative or otherwise, arising out of or in connection with this Agreement,
the prevailing party in such litigation shall be entitled to* have and recover from the losing party
reasonable attorney’s fees and all other costs of such actlon =

3.5.5 State License Board Notice. Contrac;tors are requlred by law to be [lcensed
and regulated by the Contractors’ State License Board which has jUI’ISdiCUOH to investigate
complaints against contractors if a complaint regarding a patent act or omission is filed within four
(4) years of the date of the alleged violation. A complaint regarding a latent act or omission
pertaining to structural defects must be filed within-ten (10) years of the date of the alleged
violation. Any questions concerning a contractor may be referred to the Registrar, Contractors’
State License Board, P.O. Box 26000, Sacraménto, Cal

3.5.6 Indemnification. To the fullest t allowable by law, Contractor shall
defend, mdemmfy and hold the City, its officials, officers, employees, volunteers and agents free
and harmless from any and all claims, demands, causes of action, costs, expenses, liability, loss,
damage orinjury, in law or equity, to property or persons, including wrongful death, in any manner
arising ‘out of or incident to any alleged acts, omissions, negligence or willful misconduct of
Contractor, iis officials, officers, employees, agents, consultants and contractors arising out of or
in connection with the performance of the Services, the Project or this Agreement, including
without limitation the payment of all consequential damages and attorney’s fees and other related
costs and expenses. Contractor shall defend, at Contractor's own cost, expense and risk, any
and all such aforesaid suits, actions or other legal proceedings of every kind that may be brought
or instituted against City, its directors, officials, officers, employees, agents or volunteers.
Contractor shall pay and salisfy any judgment, award or decree that may be rendered against
City or its officials, officers, employees, agents or volunteers, in any such suit, action or other legal
proceeding. Contractor shall reimburse City and its officials, officers, employees, agents and/or
volunteers, for any and all legal expenses and costs incurred by each of them in connection
therewith or in enforcing the indemnity herein provided. Contractor’s obligation to indemnify shall
not be restricted to insurance proceeds, if any, received by the City, its officials, officers,

employees, agents or volunteers.

3.5.7 Entire Agreement. This Agreement contains the entire Agreement of the
parties with respect to the subject matter hereof, and supersedes all prior negotiations,
understandings or agreements. This Agreement may only be modified by a writing signed by both
parties.
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3.5.8 Governing Law. This Agreement shall be governed by the laws of the State
of California. Venue shall be in Orange County.

3.5.9 Time of Essence. Timeis of the essence for each and every provision of
this Agreement.

3.5.10 City's Right to Employ Other Contractors. City reserves right to employ
other contractors in connection with this Project.

3.5.11 Successors and Assigns. This Agreement shall be binding on the
successors and assigns of the parties.

3.56.12 Assignment or Transfer. Contractor shall not assign, hypothecate, or
transfer, either directly or by operation of law, this Agreement or any interest herein without the
prior written consent of the City. Any attempt to do so.shall be null and void, and any assignees,
hypothecates or transferees shall acquire no right or interest by reason of such attempted
assignment, hypothecation or transfer. t

3.5.13 Construction; References Capt:ons Since the Parties or their agents have
participated fully in the preparation of this Agreement, the language of this Agreement shall be
construed simply, according to its fair meaning, &nd not strictly for or against any Party. Any term
referencmg time, days or period for performance shall be deemed calendar days and not work
days. All references to Contractor inciude all personnel, employees, agents, and subcontractors
of Contractor, except as otherwise specified in this Agreement. All references to City include its
elected officials, officers, employees, agents and volunteers except as otherwise specified in this
Agreement. The captions of the various articles ‘and paragraphs are for convenience and ease
of reference only, and do not define, limit, augment, or. desorlbe the scope, content, or intent of
this Agreement. ]

3.5.14 Amendment: osubpiement, modification, or amendment of
this Agreement shall be binding uniess executed in writing and signed by both Parties.

3.5.15 Waiver. No warver of any default shall constitute a waiver of any other
default or-breach, whether of the same or other covenant or condition. No waiver, benefit,
privilege, or service voluntarily given or performed by a Party shall give the other Party any
contractual rights by custom, estoppel, or otherwise.

3.5.16 No_Third Party Beneficiaries. There are no intended third party
beneficiaries of any right or obligation assumed by the Parties.

3.5.17 |nvalidity; Severability. If any portion of this Agreement is declared invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions
shall continue in full force and effect.

3.5.18 Prohibited Interests. Contractor maintains and warrants that it has not
employed nor retained any company or person, other than a bona fide employee working solely
for Contractor, to solicit or secure this Agreement. Further, Contractor warrants that it has not
paid nor has it agreed to pay any company or person, other than a bona fide employee working
solely for Contractor, any fee, commission, percentage, brokerage fee, gift or other consideration
contingent upon or resulting from the award or making of this Agreement. For breach or violation
of this warranty, City shall have the right to rescind this Agreement without liability. For the term
of this Agreement, no member, officer or employee of City, during the term of his or her service
with City, shall have any direct interest in this Agreement, or obtain any present or anticipated
material benefit arising therefrom.
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3.5.19 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee or
applicant for employment because of race, religion, color, national origin, handicap, ancestry, sex
or age. Such non-discrimination shall include, but not be limited to, all activities related to
initial employment, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or
termination. Contractor shall also comply with all relevant provisions of City’'s Minority Business
Enterprise program, Affirmative Action Plan or other related programs or guidelines currently in
effect or hereinafter enacted.

3.5.20 Labor Certification. By its signature hereunder, Contractor certifies that it
is aware of the provisions of Section 3700 of the California Labor Code which require every
employer to be insured against liability for Worker's Compensation or to undertake self-insurance
in accordance with the provisions of that Code, and agrees to comply with such provisions before
commencing the performance of the Services.

3.5.21 Authority to Enfer Agreement Contractor has all requisite power and
authority to conduct its business and to execlte, deliver, and perform the Agreement. Each Party
warrants that the individuals who have signed this Agréement have the legal power, right, and
authority to make this Agreement and bind each respective Party

3.5.22 Counterparts. This Agreement may be 5|gned in_counterparts, each of
which shall constitute an original. ' -

3.6 Subcontracting.

3.6.1 Prior Approval Required. Contractor shall not subcontract any portion of
the work required by this Agreément, except as expressly stated herein, without prior written
approval of Clty Subcontracts, if any, shall contain a provision making them subject to all
in this ﬁsgreement :

SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed
on the respective dates set forth opposite their signatures.

CITY OF SAN CLEMENTE

By:

ATTEST: [ts:

Dated: , 2022

CITY CLERK of the City of
San Clemente, California

APPROVED AS TO FORM:
BEST BEST & KRIEGER

By:

City Attomey

APPROVED AS TO AVAILABILITY
OF FUNDING

By:

Finance Authorization

:("fdlts Landscape, Inc.
(“CONTRACTOR")

Contractor's License Number

By:

Its:

Dated: , 2022

55452.01100831090125.5 11
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WORKER'S COMPENSATION INSURANCE CERTIFICATION
LANDSCAPE MAINTENANCE OF CITY PROPERTIES EAST OF I-5

Project No. C22-

WORKERS' COMPENSATION DECLARATION

| hereby affirm under penalty of perjury one of the following declarations:

(ONE OF THE BOXES BELOW MUST BE CHECKED)

I g | have and will maintain a certificate of consent from the California Labor Commission
to self-insure for workers' compensation, as provided for by Section 3700 of the Labor
Code, for the performance of the wgrk to be performed under this contract.

l_ : | have and will maintain workers’ combéhsa’tibn insurance, as required by Section
3700 of the Labor Code, for the performance of the work to be performed under this
confract. My workers' compensation msurance carrier and policy number are:

Carrier

Policy Number

r‘,’ | certify that, in the performanCe of the work underthas Agreement, | shall not employ
any person in any manner so as to become subject to the workers' compensation laws
of Califoria, and | hereby agree to indemnify, defend, and hold harmless the City of

¢ San Clemente and all of its officials, employees, and agents from and against any and
all claims, liabilities, and losses relating to personal injury or death, economic losses,
and property damage arising out of ‘my failure to provide such warker’'s compensation
insurance. | further agree that, if | should become subject to the workers'
compensation provisions. of Section 3700 of the Labor Code, | shall forthwith comply
with those prowsmns =

WARNING: FAILURE TO SECURE WORKERS’ COMPENSATION
COVERAGE IS UNLAWFUL, AND SHALL SUBJECT AN EMPLOYER TO
CRIMINAL PENALTIES AND CIVIL FINES UP TO ONE HUNDRED THOUSAND
DOLLARS ($100,000), IN ADDITION TO THE COST OF COMPENSATION,
DAMAGES AS PROVIDED FOR IN SECTION 3706 OF THE LABOR CODE,
INTEREST, AND ATTORNEY'S FEES.
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s:\cd\engineering\securaladmin\2022\6-T\alt graffiiremoval.docx

6-7-22 / 4E-14



Dated: , 20

Colts Landscape, Inc.
Contracting Firm

By:
Signature
Title
Address

55452,01100031090125.5 13

s:\cd\enginesring'securaladmin\2022\6-7\all grafiitiremaval .docx

6-7-22 [ 4E-15



EXHIBIT “A”
SCOPE OF MAINTENANCE SERVICES

(included in the Technical Maintenance Specifications

on the following pages)
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EXHIBIT “B”
SCHEDULE OF MAINTENANCE SERVICES

(Included in the contractor's proposal Bid Form
on the following pages)
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EXHIBIT “C”
INSURANCE REQUIREMENTS

1.1 Insurance.

1.1.1 Time for Compliance. Contractor shall not commence work under this
Agreement until it has provided evidence satisfactory to the City that it has secured all insurance
required under this section. In addition, Contractor shall not allow any subcontractor to
commence work on any subcontract until it has provided evidence satisfactory to the City that the
subcontractor has secured all insurance required under this section.

1.1.2 Types of Insurance Required. As a condition precedent to the
effectiveness of this Agreement for work to be performed hereunder, and without limiting the
indemnity provisions of the Agreement, the Contractor, in partial performance of its obligations
under such Agreement, shall procure and maintain in full force and effect during the term of the
Agreement the following policies of insurance. If the existing policies do not meet the insurance
requirements set forth herein, Contractor agrees to amend, supplement or endorse the policies
to do so.

(A)  Commercial General Liability: Commercial General Liability
Insurance which affords coverage at least as broad as Insurance Services Office “occurrence”
form CG 0001, or the exact equivalent, with limits of not less than 1,000,000 per accurrence and
not less than $2,000,000 in the general aggregate. Defense costs shall be paid in addition to the
limits. The policy shall contain no endorsements or provisions (1) limiting coverage for contractual
liability; (2) excluding coverage for claims or suits by one insured against another (cross-liability);
or (3) containing any other exclusion(s) contrary to the terms or purposes of this Agreement.

(B)  Automobile Liability Insurance:  Automobile Liability
Insurance with coverage at least as broad as Insurance Services Office Form CA 0001 covering
“Any Auto” (Symbol 1), or the exact equivalent, covering bodily injury and property damage for all
activities with limits of not less than $1,000,000 combined limit for each occurrence.

(C) Workers' Compensation: Workers’ Compensation
Insurance, as required by the State of California and Employer’s Liability Insurance with a limit of
not less than $1,000,000 per accident for bodily injury and disease.

1.1.3 Endorsements. Required insurance policies shall contain the following
provisions, or Contractor shall provide endorsements on forms approved by the City to add the
following provisions to the insurance policies:

(A)  Commercial General Liability:

(1) Additional Insured: The City, its officials, officers,
employees, agents, and volunteers shall be additional insureds with regard to liability and defense
of suits or claims arising out of the performance of the Agreement. For all policies of Commercial
General Liability insurance, Contractor shall provide endorsements in the form of ISO CG 20 10
10 01 (or endorsements providing the exact same coverage) to effectuate this requirement.
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Additional Insured Endorsements shall not (1) be restricted to “ongoing operations”; (2) exclude
“contractual liability”; (3) restrict coverage to “sole” liability of Contractor; or (4) contain any other
exclusions contrary to the terms or purposes of this Agreement.

(2) Cancellation: Required insurance policies shall not be
canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

(B)  Automobile Liability:

) Cancellation: Required insurance policies shall not
be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

(C)  Workers’ Compensation:

(1) Cancellation: Required insurance policies shall not
be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

1.1.4 Primary and Non-Contributing Insurance. All policies of Commercial
General Liability and Automobile Liability insurance shall be primary and any other insurance,
deductible, or self-insurance maintained by the City, its officials, officers, employees, agents or
volunteers shall not contribute with this primary insurance. Policies shall contain or be endorsed
to contain such provisions.

1.1.5 Waiver of Subrogation. All required policies of Commercial General
Liability and Automobile Liability insurance shall specifically allow Contractor or others providing
insurance evidence in compliance with these specifications to waive their right of recovery prior
to a loss. Contractor hereby waives its own right of recovery against the City, its officials, officers,
employees, agents and volunteers and shall require similar written express waivers and insurance
clauses from each of its subcontractors.

1.1.6 Deductibles and Self-Insured Retentions. Any deductible or self-insured
retention greater than $5,000 must be approved in writing by the City and shall protect the City,
its officials, officers, employees, agents and volunteers in the same manner and to the same
extent as they would have been protected had the policy or policies not contained a deductible or
self-insured retention.

1.1.7 Evidence of Insurance. The Contractor, concurrently with the execution of
the Agreement, and as a condition precedent to the effectiveness thereof, shall deliver either
cerfified copies of the required policies, or original certificates on forms approved by the City,
together with all endorsements affecting each policy. Required insurance policies shall not be in
compliance if they include any limiting provision or endorsement that has not been submitted to
the City for approval. The certificates and endorsements for each insurance policy shall be signed
by a person authorized by that insurer to bind coverage on its behalf. At least fifteen (15 days)
prior o the expiration of any such palicy, evidence of insurance showing that such insurance
coverage has been renewed or extended shall be filed with the City. If such coverage is cancelled
or reduced and not replaced immediately so as to avoid a lapse in the required coverage,
Contractor shall, within ten (10) days afier receipt of written notice of such cancellation or
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reduction of coverage, file with the City evidence of insurance showing that the required insurance
has been reinstated or has been provided through another insurance company or companies.

1.1.8 Failure to Maintain Coverage. In the event any policy of insurance required
under this Contract does not comply with these specifications or is canceled and not replaced
immediately so as to avoid a lapse in the required coverage, City has the right but not the duty to
obtain the insurance it deems necessary and any premium paid by City will be promptly
reimbursed by Contractor or City will withhold amounts sufficient to pay premium from Contractor
payments. In the alternative, City may cancel this Agreement.

1.1.9 Acceptability of Insurers. Each such policy shall be from a company or
companies with a current A.M. Best's rating of no less than A-VIl and authorized to transact
business of insurance in the State of California, or otherwise allowed to place insurance through
surplus line brokers under applicable provisions of the California Insurance Code or any federal
law.

1.1.10 Enforcement of Contract Provisions (non estoppel). Contractor
acknowledges and agrees that actual or alleged failure on the part of the City to inform Contractor
of non-compliance with any requirement imposed no additional obligation on the City nor does it
waive any rights hereunder.

1.1.11 Requirements Not Limiting. Requirement of specific coverage or limits
contained in this section are not intended as a limitation on coverage, limits, or other requirement,
or a waiver of any coverage normally provided by any insurance.

1.1.12 Insurance for Subcontractors. Contractor shall include all subcontractors
engaged in any work for Contractor relating to this Agreement as additional insureds under the
Contractor's palicies, or the Confractor shall be responsible for causing subcontractors to
purchase the appropriate insurance in compliance with the terms of these Insurance
Requirements, including adding the City, its officials, officers, employees, agents and volunteers
as Additional Insureds to the subcontractor’s policies. All policies of Commercial General Liability
insurance provided by Contractor's subcontractors performing work relating to this Agreement
shall be endorsed to name the City, its officials, officers, employees, agents and volunteers as
additional insureds using endorsement form ISO CG 20 38 04 13 or an endorsement providing
equivalent coverage. Contractor shall not allow any subcontractor to commence work until it has
received satisfactory evidence of subcontractor's compliance with all insurance requirements
under this Agreement, to the extent applicable. The Contractor shall provide satisfactory evidence
of compliance with this section upon request of the City.
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EXHIBIT “D”
PERFORMANCE BOND
(Performance Bond included on the following pages)

END OF PERFORMANCE BOND FORM
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EXHIBIT “E”
COMPENSATION

The work described in the contract documents 1S subject to prevailing wage requirements.

Contractor shall provide a Performance Bond pursuant to Section 3.2.12.1 of this Agreement,
executed by a surety meeting the qualifications described in Section 3.2.12.4.
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