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Meeting Date: December 21, 2021 France

Department.  City Attorney
Code Compliance

Prepared By: City Attorney

Subject: CONSIDERATION OF AN ORDINANCE AMENDING TITLES 8 AND 12 OF THE SAN
CLEMENTE MUNICIPAL CODE REGARDING SHOPPING CARTS AND PUBLICLY
STORED PERSONAL PROPERTY AND FINDING THE ORDINANCE NOT SUBJECT TO
THE CALIFORNIA ENVIRONMENTAL QUALITY ACT

Fiscal Impact: Indeterminate. Direct costs to the City will depend on the volume of property
encountered, removed, and/or impounded by enforcement personnel.

Executive
Summary: A near identical version of the attached Ordinance was introduced for first

reading at the Council's December 7th meeting. Thereafter, staff discovered

; that the agenda packet for this item inadvertently included prior drafts of the
agenda report and the Ordinance. Specifically, the agenda materials omitted
some provisions regarding property blocking access to critical use areas
and/or found within 15 feet of a Martin v. City of Boise campsite.

The following agenda report and attached Ordinance have been updated to
include the inadvertently omitted provisions. For the Council’s reference,
Attachment 3 contains a redline that compares the updated agenda report
and Ordinance with the December 7th versions of the same. To ensure that
the City’s personal property regulations include the omitted provisions, the
City Attorney has advised that the Council re-introduce the Ordinance. The
following is a near identical version of the December 7th agenda report, with
minor refinements that are highlighted in the attached redline.

(Begins on following page)

City Council Agenda Report

$5136.00400034434313.6
12-21-21 / 9A-1




Agenda Report

Background:

Discussion:
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At its March 16, 2021 meeting, the City Council directed the Public Safety
Committee and Joint Homeless Subcommittee to review and recommend
amendments to the City's regulations on publicly stored personal property
and unauthorized use of shopping carts. The commitiees’ subsequent
recommendations included: (1) prohibiting the unauthorized removal of
shopping carts from the premises of businesses and (2) clarifying and
enhancing the City’s regulations governing publicly stored personal property.
Thereafter, the Council directed the City Attorney to work with staff, the
Orange County Sheriff's Department (“OCSD”) and County Counsel to update
and legally vet the committees’ proposals. The Ordinance before the Council
this evening (attached as Attachment 1) is the end result of these efforts.

The Ordinance is organized into two parts, with the first addressing shopping
carts and the second publicly stored property.

Shopping Carts

The unauthorized removal of shopping carts can lead to numerous adverse
consequences, including increased operating expenses for impacted
businesses as well as blight in the surrounding area. At the state level, the
Business and Professions Code generally prohibits the unauthorized removal
and possession of shopping carts. (See Bus. & Prof. Code, § 22435.2). City
personnel, however, do not have the authority to enforce this state law; only
OCSD can.

Cities may adopt ordinances that regulate shopping carts so long as the
ordinance does not conflict with state law. (Bus. & Prof. Code, § 22435.8).
Research by staff indicates that numerous heighboring cities have adopted
such ordinances, including Dana Point (DPMC, § 11.95.010); the City of
Orange (OMC, § 8.06.080), Santa Ana (SAMC, § 33-215) and Stanton (SMC,
§ 9.92.130). Each of these cities’ ordinances prohibit, among other things, the
unauthorized removal and possession of shopping carts. _

The City's shopping cart regulations are provided in Chapter 8.60 of the
SCMC. Currently, this chapter does not prohibit the unauthorized removal and
possession of shopping carts. The attached Ordinance amends Chapter 8.60
to now prohibit (1) the removal of a shopping cart from the premises or
parking area of a business without the written consent of the owner and (2)
possession of a shopping cart that was unlawfully removed. Codifying these
provisions will enable Code Enforcement officers and other City personnel to
cite individuals who engage in such conduct.
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Publicly Stored Personal Property

Law enforcement and other City personnel routinely encounter. unattended
personal property that has been stored or abandoned on City property (which
is sometimes, but not always, associated with camping). If unaddressed, the
presence of personal property in public spaces can cause significant adverse
health and safety impacts that include, but are not limited to, the following:

1. Property stored in, on, or adjacent to critical infrastructure can
result in damage, disruption, incapacitation, and destruction. Such
consequences can lead to delayed emergency response times, interrupted
utility service, and injuries to persons or property;

2. Property stored near critical driveways, loading docks and/or in a
manner that obstructs (often heavily trafficked) public rights-of-way can
likewise result in injuries to persons or property. Among other things, such
injuries can be caused by persons having to traverse around obstructions and
vehicles entering and exiting roadways; and -

3. Storing property in public spaces also contributes to blight, can
damage such property, and foster unsanitary conditions (e.g., accumulation of
items infested with insects or vermin).

The City’s current procedures for removing, storing, and disposing of
unattended personal property are set forth in City Council Resolution No. 18-
01, which was adopted on February 8, 2018 (Attachment 2). Council's desire
was to have them consolidated, aligned with other property maintenance
protocols (e.g., lost and found on sports fields and parks), and reviewed
against current caselaw. The City Attorney and staff have worked to this end
in coordination with County Counsel and the Sheriff to review, legally vet, and
update these procedures. The attached Ordinance is the culmination of these
efforts.

The updated procedures (“Procedures”) will be added to Title 12 (Streets,
Sidewalks, and Public Places) as a new Chapter 12.18. The Procedures
incorporate a number of best practices, including elements of the consent
decree entered into by the County and used by OCSD (in connection with
enforcement in all areas of the County). The Procedures also reflect recent
changes in the law, including the Ninth Circuit's September 2, 2021 decision
in Garecia v. City of Los Angeles (which invalidated Los Angeles'’s procedures
for removing bulky items stored on public property). Among other things, the
Procedures will prohibit the storage of non-essential personal property on any
land or easement that is owned, operated, or managed by the City.! The

Page 3

1 “Essential” property includes tents, tarpaulins, bedding, blankets, sleeping bags, bicycles, trailers, carts, clothing, identification,
medical papers or devices, medications, and personal items. “Non-essential” is all property that is not “essential” property.
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Procedures establish distinct notice, storage, and retrieval protocols that
apply depending on the type of property found and its location . An overview

of the Procedures is provided in the table below.

City and contract

enforcement and maintenance staff will be trained accordingly.

TN

Property? 24-Hr. Pre~ Post- | Storage | Retrieval? Notes
Removal Removal | for 90
Notice? Notice? days?

Abandoned Property No No No No Abandoned essential and hon-
essential personal property can be
removed without notice and
discarded immediately. Abandoned
property does not include property
within a 15’ radius of a location
where an unhoused individual is
camping.

Stored Property Withijn 15 Yes Yes Yes Yes Subject to specified health, safety,
of a Martin v. City of Boise and welfare exceptions.
Campsite
Stored Property Blocking No Yes Yes Yes Same procedures apply regardless
Access to Critical Use of whether property is essential,
Areas that Cannot Be non-essential, or associated with
Moved Aslide 34 camping.
Stored Essential Property Yes Yes Yes Yes
(All Other Areas)
Stored Non-Essential No Yes Yes Yes
Property (All Other Areas)

Environmental;

[Lastly, in addition to the items profiled above, the Ordinance amends the
City’s camping regulations (contained in SCMC Chapter 8.86) to add a
cross-reference to Chapter 12.18's Procedures.

The Ordinance is not subject to the California Environmental Quality Act
(“CEQA") because the Ordinance does not qualify as a “project” under
CEQA and because the Ordinance will not result in a direct or reasonably
foreseeable indirect physical change in the environment. (State CEQA
Guidelines section 15060, subd. (c)(2), (3).) Section 15378 of the State
CEQA Guidelines defines a project as the whole of an action, which could
potentially result in either a direct physical change, or reasonably
foreseeable indirect physical change, in the environment. Here, the

2 Type of personal property found on “City Property,” which is property or easements that are owned, operated, or managed by the |,

City.

3 «Stored” property is property that has been put aside or accumulated for use when needed but not abandoned.
4%Critical Use Areas” include within 10 feet of driveways and loading docks or within 10 feet of bridges and train tracks,

55136,00400034454315.6
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Ordinance will not result in any construction or development, and it will not
have any effect that would physically change the environment. The
Ordinance therefore does not qualify as a project subject to CEQA. '

In the alternative, even if the Ordinance did qualify as a "project” under
CEQA, it would be exempt from CEQA under State CEQA Guidelines
section 15061(b)(3), which exempts projects from CEQA "[wlhere it can be
seen with certainty that there is no possibility that the activity in question
may have a significant effect on the environment." Thus, even if the
Ordinance could result in some physical change in the environment, the
Ordinance is exempt from CEQA because it can be seen with certainty
that there is no possibility that the Ordinance may have a significant effect
on the environment.

Recommendation:

1. Find that the Ordinance is not subject to the requirements of CEQA
for the following reasons:

a. The Ordinance does not qualify as a “project” under CEQA
and because the Ordinance will not result in a direct or
reasonably foreseeable indirect physical change in the
environment; and '

b. The Ordinance is exempt under State CEQA Guidelines
Section 15061(b)(3), the general rule exemption, because it
can be seen with certainty that there is no possibility that the
Ordinance will have a significant effect on the environment.

2, Introduce for first reading an Ordinance entitled:

AN ORDINANCE OF THE CITY COUNCIL OF SAN
CLEMENTE, CALIFORNIA AMENDING TITLES 8 AND 12
OF THE SAN CLEMENTE MUNICIPAL CODE
REGARDING SHOPPING CARTS, CRITICAL
INFRASTRUCTURE AND PUBLIC STORAGE OF
PERSONAL  PROPERTY AND FINDING THE
ORDINANCE NOT SUBJECT TO THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT

3. Repeal City Council Resolution No. 18-01
Attachments:
1. Proposed Ordinance

2. City Council Resolution No. 18-01
3. Ordinance and Agenda Report Redline

55136.00400\34454315.6 :
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ATTACHMENT 1 }

ORDINANCE NO.

AN ORDINANGE OF THE CITY COUNCIL OF
SAN CLEMENTE, CALIFORNIA AMENDING
TITLES 8 AND 12 OF THE SAN CLEMENTE
MUNICIPAL GODE REGARDING SHOPPING
CARTS, CRITICAL INFRASTRUCTURE AND
PUBLIC STORAGE OF PERSONAL PROPERTY
AND FINDING THE ORDINANCE NOT SUBJECT
TO THE CALIFORNIA ENVIRONMENTAL
QUALITY ACT

WHEREAS, Article XI, Section 7 of the California Constitution authorizes the
City to enact and enforce ordinances that regulate conditions which may be public
nuisances or health hazards, or that promote social, economic, or aesthetic

considerations; and .

WHEREAS, the City Council finds that shopping carts that are removed from
local businesses can increase operating expenses for such businesses and
contribute to blight in the City; and

WHEREAS, Section 22435.2 of the California Business and Professions
Code prohibits, among other things, the unauthorized removal and possession of
shopping carts; and

WHEREAS, Section 22435.8 of the Business and Professions Code
authorizes municipalities to enact ordinances that regulate or prohibit the removal
of shopping carts except to the extent that any provision of such an ordinance
“expressly conflicts” with Business and Professions section 22435 et seq.; and

WHEREAS, numerous cities have adopted local regulations prohibiting the
unauthorized removal and possession of shopping carts, including Dana Point
(DPMC, § 11.95.010), the City of Orange (OMC, § 8.06.080), Santa Ana (SAMC,
§ 33-215) and Stanton (SMC, § 9.92.130), and

WHEREAS, Chapter 8.60 of the San Clemente Municipal Code (“SCMC”)
contains the City’s regulations governing shopping carts; and

WHEREAS, 'Chapter 8.60 does not currently prohibit the unauthorized
removal and possession of shopping carts; and

WHEREAS, this Ordinance amends Chapter 8.60 to prohibit such activities;
and
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WHEREAS, various infrastructure within the City is critical to the protection
of public health, safety, and welfare. Such infrastructure includes, but is not limited
to, fire stations, hospitals, public utilities, electrical wires, natural gas pipes, and
water resources; and

WHEREAS, the placement or storage of personal property in, on, or
adjacent to critical infrastructure can result in damage, disruption, incapacitation,
and/or destruction. Such consequences can result in substantial adverse public
health and safety impacts, including delayed emergency response times,
interrupted utility service, and injuries to persons or property; and

WHEREAS, to avoid such consequences, this Ordinance amends Title 12
(Streets, Sidewalks, and Public Places) of the SCMC to add a new Chapter 12.18,
entitled “Critical Infrastructure and Public Storage of Personal Property.” Subject
to limited exceptions, Chapter 12.18 regulates the storage of personal property on
any land or easement that is owned or operated by the City; and

WHEREAS, Chapter 12.18 includes procedures governing the
circumstances under which City personnel and law enforcement (collectively
“Enforcement Personnel”) may remove property left in such areas; and

WHEREAS, Chapter 12.18 requires Enforcement Personnel to comply with
distinct notice, storage, and retrieval procedures that apply depending on the type
of property found and its location (e.g., within 10 feet of critical infrastructure); and

WHEREAS, this Ordinance reflects the City Council’s desire to protect
public property and the health, safety, and welfare of the City’s businesses,
residents, and visitors in manner that includes adequate procedural safeguards
governing the removal and storage of personal property; and

WHEREAS, any and all other legal prerequisites relating to the adoption of
this Ordinance have occurred. '

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SAN
CLEMENTE, CALIFORNIA, DOES ORDAIN AS FOLLOWS:

Section 1. Incorporation of Recitals. The recitals above are true and
correct and are hereby adopted as findings as if fully set forth herein.

Section 2. CEQA. The City Council finds that this Ordinance is not subject
to the California Environmental Quality Act (“CEQA”) because the Ordinance does
not qualify as a “project” under CEQA and because the Ordinance will not result in
a direct or reasonably foreseeable indirect physical change in the environment.
(State CEQA Guidelines section 15060, subd. (c)(2), (3).) Section 15378 of the
State CEQA Guidelines defines a project as the whole of an action, which could

-2-
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potentially result in either a direct physical change, or reasonably foreseeable
indirect physical change, in the environment. Here, the Ordinance will not result in
any construction or development, and it will not have any effect that would
physically change the environment. The Ordinance therefore does not qualify as a
project subject to CEQA.

In the alternative, even if the Ordinance did qualify as a "project” under
CEQA, it would be exempt from CEQA under State CEQA Guidelines section
15061(b)(3), which exempts projects from CEQA "[w]here it can be seen with
certainty that there is no possibility that the activity in question may have a
significant effect on the environment." Thus, even if the Ordinance could result in
some physical change in the environment, the Ordinance is exempt from CEQA
because it can be seen with certainty that there is no possibility that the Ordinance
may have a significant effect on the environment.

Section 3. Code Amendment. Section 8.60.030 is hereby added to
Chapter 8.60 of the San Clemente Municipal Code and shall read in its entirety as
follows:

“Section 8.60.030 - Unauthorized Removal or Possession of Shopping Carts,

It is unlawful to do any of the following acts if a shopping cart has a permanently
affixed sign as provided in Section 8.60.010:

, A. Removal. No person shall remove any shopping cart from the
premises or parking area of any business establishment without the written

consent of the owner.

B.  Possession. No person shall have in his or her possession any
shopping cart that has been removed from the premises or parking area of any
business establishment without the written consent of the owner.

C.  This section shall not apply to shopping carts removed as authorized
in writing by the owner or retailer for the purpose of repair, maintenance, or

disposal.” :

Section 4. Code Amendment. Chapter 12.18 is hereby added to Title 12
of the San Clemente Municipal Code and shall read in its entirety as follows:

12-21-21 / 9A-8
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“Chapter 12.18 — Public Storage of Personal Property

Section 12.18.010 ~ Purpose

This Chapter is intended to protect the public health, safety, and welfare by
preventing injuries to persons and property. This Chapter is also intended to
ensure that certain locations within the City remain accessible to the public as well
as City and public safety personnel. Meaningful protection of such interests
includes, among other things, regulations governing public storage of personal
property. Left unregulated, the storage of personal property in public spaces can
cause significant adverse health and safety impacts, including the following:

A. Property stored in, on, or adjacent to critical infrastructure can result
in damage, disruption, incapacitation, and destruction. Such consequences can
lead to delayed emergency response times, interrupted utility service, and injuries
to persons or property.

B. Property stored near critical driveways, loading docks and/or in a
manner that obstructs (often heavily trafficked) public rights-of-way can likewise
result in injuries to persons or property. Among other things, such injuries can be
caused by persons having to traverse around obstructions and vehicles entering
and exiting roadways.

C.  Storing property in public spaces also contributes to blight, can
damage such property, and foster unsanitary conditions (e.g., accumulation of
items infested with insects or vermin).

Section 12.18.020 — Definitions

“Abandoned personal property” means unattended, but not stored, personal
property that by its condition of damage, deterioration, disrepair, non-use,
obsolescence or location causes any reasonable person to conclude that the
owner has permanently relinquished all right, title, claim and possession thereto.
In determining whether property is abandoned, enforcement personnel shall,
erring on the side of caution, evaluate the facts and circumstances surrounding the
item(s), including whether the personal property is unattended and lacks objective
signs of abandonment. Examples of objective signs of abandonment include, but
are not limited to, items located in gutters, placed adjacent to trash receptacles,
an empty and/or broken tent sitting by itself on a sidewalk with no other belongings,
or a bag of clothes that is open and strewn across a sidewalk. Notwithstanding the
foregoing, personal property covered by Section 12.18.040 (B)(1) (Property
Associated with Camping) shall not be considered abandoned.
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“Business Hours” means the hours that City Hall for the City is open to the public
for business.

“City” means the City of San Clemente, California.

“City property” means property or easement that is owned, operated, or managed
by the City. '

“Critical use area” means any of the following areas of City property:

1. Within 10 feet of any operational or utilizable entrance, exit, driveway,
service area, or loading dock, or within, on, or obstructing, any
stairway, passageway, hallway, or corridor leading to such areas.

2. Within 10 feet of critical infrastructure.

3. Within 5 feet of any parkmg space, whether delineated with space
markings or otherwise.

4. Any area upon a sidewalk or other public right-of-way that the
Americans with Disabilities Act of 1990 (as amended from time to time) requires to
be clear of obstructions for purposes of pedestrian and disabled pedestrian traffic.

“Critical infrastructure” means fire or law enforcement stations; hospitals;
structures, such as antennas, bridges, frain tracks, or drainage systems,; or
systems, such as computer networks, public utilities, electrical wires, natural gas
pipes, telecommunication centers, or water resources. Critical infrastructure also
includes real property or a facility, whether privately or publicly owned, that the City
Manager or designee designates as being so vital and integral to the operation or
functioning of the City or in need of protection that its damage, incapacity,
disruption, or destruction would have a debilitating impact on the public health,
safety, or welfare.

“Enforcement personnel” means the Orange County Fire Authority, the Orange
- County Sheriff's Department and employees of the City's Code Compliance, Park
Ranger, and Marine Safety Divisions. Enforcement personnel also includes
employees designated by the City Manager as having authonty to enforce this
Chapter.

“Essential personal property” means tents, tarpaulins, bedding, blankets, sleeping
bags, bicycles, trailers, carts, clothing, identification, medical papers or devices,
medications, personal items (e.g., photographs and documents) and items
necessary to acquire assistance for, or achieve, instrumental activities of daily
living. Essential personal property does not include any items intended for
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commercial purposes, such as items, consumable or otherwise, for sale, trade,
barter, or in consideration of donations.

“Instrumental activities of daily living” means activities a persoh engages in, on
their own behalf, to achieve, or participate in, any of the following:

Getting into/out of bed or a chair
Toilet hygiene
Bathing or showering
Getting dressed
Personal hygiene
Eating
Walking/climbing stairs
Caring for others
Caring for pets
. Child rearing
. Communication management
. Community mobility
. Financial management
. Health management and maintenance
. Home establishment and maintenance
. Meal preparation and cleanup
. Religious observances
. Safety procedures and emergency responses
. Shopping

e e e T SRS G Wy g |
CONDTRBRoao XN aREN S

“Non-essential personal property” means all items other than essential personal
property.

“Personal property” means any tangible property other than land that may be
subject to ownership. Personal property includes essential and non-essential
personal property.

“Public utilities” means any outdoor water, sewer, or electrical outlets or fixtures on
government owned, maintained, or operated properties within the City that are not
designated for public use.

“Sheriff’ means any sworn personnel of the Orange County Sheriff's Department.

‘Store” means to put aside or accumulate for use when needed, to put for
.safekeeping, to place or leave in a location. Stored personal property does not
include abandoned personal property.
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“Stored personall property” means personal property, other than abandoned
personal property, that is accompanied by signs of ownership, such as packing,
stacking, or organizing.

“Unattended” means no person is present with the personal property who asserts

or claims ownership of the personal property.
Section 12.18.030 — Prohibitions

A. Prohibition. No person shall store any non-essential personal property
on City property.

B. Exceptions. Subsection (A) shall not apply to any of the following:
1. Storing property in accordance with a City-issued permit.

2. Storing property as part of activities expressly authorized by the
City. ' ‘

3. Property storage by an employee of the City or any public utility
or government agency in the course of their employment.

Section 12.18.040 — Removal, Storage, and Retrieval

A.  Abandoned Personal Property. Enforcement personnel may remove
and immediately discard any abandoned essential and non-essential personal
property located on City property without.complying with the pre-removal notice,
post-removal notice, storage, and retrieval requirements set forth in subsections
(B)(4), (B)(5) and (B)(6) below. Notwithstanding the foregoing, any essential or
non-essential personal property covered by subsection (B)(1) (Property
Associated with Camping) shall not be considered abandoned.

B. Stored Personal Property. Enforcement personnel may remove
unattended stored essential and non-essential personal property on City property
subject to the following procedures:

1. Property Associated with Camping. Absent exigent
circumstances relating to immediate threats to the public health, safety, or welfare
and subject to subsection (B)(2) (Critical Use Areas) below, all essential and non-
essential personal property located within a 15 foot radius of any location where
an unhoused individual is camping in accordance with Martin v. City of Boise (9th
Cir. 2019) 920 F.3d 584 and Chapter 8.86 of the San Clemente Municipal Code
shall not be considered abandoned and may be removed subject to the pre-
removal notice, post-removal notice, storage, and retrieval requirements set forth

in subsections (B)(4)(a), (B)(4)(b), (B)(5), and (B)(6) below.
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- 2. Critical Use Areas. Essential and non-essential personal
property, including property covered by subsection (B)(1) (Property Associated
with Camping) above, that is blocking access to any critical use area and that
cannot be moved aside may be removed subject to the post-removal notice,
storage, and retrieval requirements set forth in subsections (B)(4)(b), (B)(5) and
(B)(6) below. If personal property can be moved aside so as to not block access
to the critical use area, then such property shall be removed in accordance with
- subsections (B)(1) (Property Associated with Camping) or (B)(3) (All Other Areas),
as applicable. '

3. All Other Areas. Essential and non-essential personal property
that is not covered by subsections (B)(1)(Property Associated With Camping) or
(B)(2)(Critical Use Areas) may be removed in accordance with the following:

a. Essential Personal Property. Essential personal property
may be removed subject to the pre-removal notice, post-removal notice, storage,
and retrieval requirements set forth in subsections (B)(4)(a), (B)(4)(b), (B)(5), and
(B)(6) below. ' '

b. Non-Essential Personal Property. Non-essential
personal property may be removed subject to the post-removal notice, storage,
and retrieval requirements set forth in subsections (B)(4)(b), (B)(5), and (B)(6)
below. :

4. Notice.

a. Pre-Removal Notice. In instances where pre-removal
notice is required, such notice shall:

i. Be posted no less than 24 hours prior to the
removal.

i, Be posted at the site of the personal property.

i, Include the date and time by which the personal
property must be moved.

iv. Explain that the City will remove and impound the
personal property if it is not moved from City
property. ‘

b. Post-Removal Notice. In instances where post-removal
notice is required, such notice shall:

12-21-2119A-13




i Be posted immediately after the removal of
personal property.

i. Be posted at the site from which the personal
property was removed.

il Detail the procedures for retrieving the personal
property.

5, Storage.

a. Manner and Timing. In instances where storage is
required, the City or Sheriff shall store removed personal property for 90 days from
the date of removal.

b. Location. The removed personal property shall be stored
at a location or locations in the City that reasonably facilitate retrieval.

c. Records. The City or Sheriff shall keep written records,
maintained for at least 90 days following removal, of any personal property stored.
The records shall include the date that the personal property was removed, the
location from which the personal property was removed, and a general description
of the personal property.

6. Retrieval. During Business Hours, the City or Sheriff shall
promptly assist any person seeking to retrieve property stored pursuant to
subsection (B)(5) above.

7. Exceptions. The notice, storage, and retrieval regulations set
forth in subsections (B)(4), (B)(5), and (B)(6) above shall not apply to the foliowing:

a. Items that present a health and safety risk if stored, such
as items soiled by bodily fluids, items that are moldy, items infested by insects or
vermin, and perishable food. Such items need not be stored and may be discarded.

b. ltems that constitute evidence of a crime or contraband,
which may be seized and discarded as permitted by law.”

Section 5. Code Amendment. Section 8.86.030 of Title 8 of the San
Clemente Municipal Code is hereby amended to read in its entirety as follows:

“8.86.030 — Camping Procedures, Removal and Recovery of Personal
Property

See Chapter 12.18 of this code.”
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Section 6. Publication. The City Clerk shall certify to the adoption of this
ordinance and cause it, or a summary of it, to be published once within 15 days of
adoption in a newspaper of general circulation printed and published within the
City of San Clemente, and shall post a certified copy of this ordinance, including
the vote for and against the same, in the Office of the City Clerk in accordance with
California Government Code, section 36933,

Section 7. Prior Enactments. The provisions set forth in Section 4 of this
Ordinance shall superseded any provision of a prior resolution adopted by the City
Council to the extent that the prior resolution is inconsistent therewith.

Section 8. Records. The documents and materials associated with this
ordinance that constitute the record of proceedings on which the City Council's -
findings and determinations are based are located at City Hall, 910 Calle Negocio,
San Clemente, CA 92673.

Section 9. Severability. If any provision of this ordinance or its application
to any person or circumstance is held invalid, such invalidity has no effect on the
other provisions or applications of the ordinance that can be given effect without
the invalid provision or application, and to this extent, the provisions of this
ordinance are severable. The City Council declares that it would have adopted this
ordinance irrespective of the invalidity of any portion thereof.

Section 10. Effective Date. This Ordinance shall become effective 30 days
after its adoption.

APPROVED AND ADOPTED this __day of 2021,
ATTEST:
City Clerk Mayor

10-
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF SAN CLEMENTE )

| , City Clerk of the City of San Clemente, California, hereby

. ]
certify that Ordinance No. having been regularly introduced at the
meeting of , was again introduced, the reading in full
thereof unanimously waived, and duly passed and adopted at a regular meeting of
the City Council held on the day of , , and said
ordinance was adopted by the following vote:
AYES:
NOES:
ABSENT:
IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal
of the City of San Clemente, California, this day of

City Clerk

APPROVED AS TO FORM:

Scott Smith, City Attorney
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ATTACHMENT 2

RESOLUTION NO. _18-01

A RESOLUTION OF THE GITY GOUNGIL OF THE oIty
OF BAN OCLEMENTE, CALIFORMNIA ADOPTING A
POLICY, PURSUANT TO SAN GLEMENTE MUNICIPAL
CODE GHAPTER 8,88, REGARDING THE PROCESS FOR
REMOVAL OF PERSONAL PROPERTY ON PUBLIC
LANDS, PRIVATE OPEN SPAGE, AND FIRE RISK AREAS

.

WHEREAS, the City's dlimatic, topographleal, alreulation, selemie, geological, and
williand-urban Interface condltions oreate an Increased risk of fires:

WHEREAS, the Calfifornia Depariment of Forestry and Fire Protection reports an
average of 103 wildfires pet year are Ignited by lllegal open fires, and, several fire
departments in Callfornla have responded to such firas at, or caused by aolivitles at,
unauthorized camping; :

WHEREAS, San ClementeMuniatpal Code Chapter 8,868 prohibits camping on publio
propetty, private open space, and fire rek areas to authotize the removal personal
property on such Jands)

WHEREAS, the Gty deslres to adopt a polisy regarding process forrernoval of parsonal
property to protect public safely snd the due process rights of Individuals: and

WHEREAS, the Clty, by virtue of the polise powers delegated to it by the Califoria
Constitution, s authorzed to adopt policies to promote the health, safety, and gensral
welfare of its residents, ,

NOW, THEREFORE, the City Councll of the Clty of san Clemente does resolve
as follows: .

SECTION 1. REGITALS. The recltals above are each Incorporated by reference and
adopted as findings by the City Gounell,

BECTION 2. FINDINGS. The Clty Counall hereby finds and determines that as follows:
A, Climatic Conditions,

1. Ban Glemente is located in a seml-arid Mediterranean type olimate
with an extensive urban/wiidiand Interface. It annually experlences
extended periods of high temperatures with little or no precipitation.
Additionally, its coastal canyons can become very dry and promote
the rapid growth of fires, Hot, dry (S8anta Ana) winds whigh may
reach speeds of 70 miles per hour or greater, are.also common to
the area. These climatic conditions cause extreme drying of
vegetation and common bullding materfals, Frequent periods of
drought and low humidity add to the fire dangar, This predisposes
the area to large destructive fires (conflagration), In addition to
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. directly damaging or destroying bulldings, these fires are also prone

to disrupt ulitity services throughout the City,

In June 2017, the Cristlanftos Flre scorched 760 acres adjacent to
San Clementa, fhreatening several homes In the vichity of the
Avenlida Pico and Talega area, Homes, businesses and an anlmal
shelter I 8an Glemente were threatened, The fiie nvovied more

. tan- 350-fireflghters,-two-alr-tankers-and- two-water-helicoptersto—. .. -t

battle the fast-moving bysh fire,

The climate altomates between extended perlods of drought and
brisf flooding conditions, Flood conditions may affect the local fire

., authorty's ability to respond to a fire or emergency conditlon,

Floods also disriipt utlity services to bulldings and facilities within
the City. '

_'Water demand In this densely populated area far excaads the
quantity supplled by natural precipltation; and although the

population continues to grow, the already-taxed water supply does

. not, Callforna Is projected to increase in population by nearly ten

milllon over the next quarter of a4 century with 50 percent of that
growth centered In Southern Qalifornia, Due to storage capacities
and consumption and a Umited amount of rainfall, future water
allocation is not fully dependable.

. These dry climatic conditions and winds contribute to the rapld

spread of even small fires otlginating In vegetation and open space,
These fires spread very quickly and create a need for increased
levels of fire protectinn.

‘B, Topographtcal and Clrculation Gonditjons,

1,

Natura) slopes of 18 peroent or greater generally acouy throughout
the City. Elevation change caused by the hills creates the
gealagloal foundation on whish communities within the Gity are builk
and will continue to bulld, With much of the populated flatlands
already bullt upon, fulure growth will ooour ateeper slopes and

. greater constraints In terrain.

8

- 55452.0100030405586.4

Traffle and colioulation congesfion 18 an artificlally created,
obstruotive topographical condition, which ls comman throughout
the Clty.

“These topographical conditions cambine to create a situation,

which places flre department response fime to fire ooourrences at
risk,- and makes It necessary fo provide Increased protection
meastires to proted ogeupants and propetty.
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Belamlo Condlflons,

1. The Cly Is & densely populated area that has bulldings constructed
over and/or near a vast and complex network of faults that are
belleved to be capable of producing future sarthquakes slmilar or
greater in size that the 1984 Northridge and the 1971 Sylmar
oarthquakes, Earthquake faults run along the northeast and

southwest boundarles of Orange Gounty, The Newportnglewond

Fault, “located within “Orange County was the souros of the
destructive 1933 Lony Beach earthquake (6.3 magnitude) which
took 120 lives and damaged bulldings In an ared from Laguna
Beach to Marina Del Rey to Whitier, In Decembar 1089, anather
earthquake oacurred i the jutisdiotion of Irvine at an unknawn fault
line, Reglonal planning for teoscurrence of earthquakes s
recommended by the California Department of Gonservation,

2, Previous earthquakes have been sccompaned by distuption of
traffic flow and flres, A severs selsmic event has tha poteritial to
negatively impact any.resoue of fire suppresslion activities bacausa
It Is likely to creats obstacles similar to those indlcated ynder the
high-wind section above, With the probability of strong aftershosks
there exists a need to provide Increased protection,

8. Qclober 17, 1988, Santa Cruz earthguake resulted in one miajor fire
in San Francisoo's Marlna District, When comblnad with the 34
other fires locally and over 500 responses, the local fire department
was taxed to ls fullest capabiities, The Marlna District fire was
difffeult to contaln beoause mains supplylng water to the district
burst during the warthquake. This situation creates the noed for
additfonal fire protection. The CGalifomnia Depardment of
-Conservation Division of Mines and Geolagy noted in thelr {088
report, "unfortunately, barely meeting the minlmun earthquake
standarde of bullding codes places & building on the verge of baing
legally unsafe.” (Planning Seenarlo for a Major Earthquake on the
Newport-inglewood Fault Zone, p. 59)

Wildland-Urban Interfaces, The Clity Includes a number of wildland-urban
interfaces, both on public and private lands, which pose & greater risk of
wildfires, For this reason, Calfornia law requires homeownars to claar
flammable vegetation within 30 feet of bulldings and to modify vegetation
with 100 feet from bulldings to create defensible space for firefighters to
safely protect thelr homes, (Cal. Pub, Res. Code § 4291 )

Speoific Findings,

. According to the California Department: of Forestry and Fire
Protection, “an average of 103 wildfires a year in Callfornia are
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started by legal open fires, which include warning fires, cooking

fires and campfires.” (Jennlfer Meding, ‘Los Angeles Fire'Started I

l;ﬂcvmeﬂﬂ;iess) Encampment, Offislals Bay,” The New York Times, Dac,
2, 2017

In Just December 2017, fire depmmenis in Californla responded to
saveral fires, meluding the larger Skirball Fire In Bel-Air. and the

a,. On Decamber 26, 2017, the 8an Jose Fire Departtnant

’ responded to a fire In South Ban Jose, under the Curtner '
Avenue overpass nhear the rallread tracks betweer Stone
Avenus and Unlfied Way. According to the San Jose Fire -
Department, the fire oocurred at an “encamipment,..(that]
wag home fo ag many as 20 people.” (Jason Gresen, "San’
Jose: Momeless Encampment Catches Fire,” The Mercury
News (San Jose, CA), updated Deq, 27, 2017.)

b On Devember 12, 2017, the Riverske Flire Depariment
responded to a fire near Van Buren BouleVard and Jurups
" Avenue, The fire acourred at an encamprient and, according
to the Riverside Fire Deparment, "seversl small propans
tenks used by transienty exploded during the. fire fight”
(Brlan Rokos, “Fire in Riverslde Homeless Encampment
Comes with Urnexpec:tad Dangers,” The Press~Entemﬁae -
(Riversite, GA), updated Dao, 18, 2017.)

¢, On December 7, 2017, the Oukiand Fire Deparirent

responded to a flre In Oakland near Sixth and Brush Streets
ang near Fifth and Filbett Straets, The fire boourred at an
encampment and destroyed one tent, “The source of ignition
was determined to be a cooking fire that spréad to the tent,”
("Cooking Fire at Homeless Encampment © Burns
Dangerously Clese to BART Tracks In Oakland" ABCY
News San Francisco and Qakland, Dec, 7, 2017,) .

d,  On December 6, 2017, the Los Angeles Fire Department

rasponded fo a fire In Bel-Alr, hear the 1-405 North and
Mulholland Dilve, The fire, known as thé “Skirball Fire,”
govered 422 acres, Injured three flrefighters, destroyed aix
houses, and damaged 12 other hauses, “LAFD Investigators
have determined the fire was caused by an illegal cooking
fire at ap encarmpment in a brush ared adjacent to where
Sepulveda Boulevard crosses under the Ban Diego (405)
Freeway,” (Los Angeles Flre Depariment, "smman Fire
Update,” updated Dec, 16, 2017.) :
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2, On Devember 8, 2017, the San Beratdina Fire Department
responded to & fire I San Bemardino, pear Unlversity
Parkway and Varslty Avenue, “The fire, known as the "Little.
Mountaln Flre," dovered 260 aores, Injured three civillans,
and damaged three houses. (Cafifornta Department of
Foresity and Fire Proteation, "Little Mountain Flre,” Inoldent
Information, Duao, 15, 2017,y Agcording o the - 8an

.Bemarding Clty Manager,..the. fire_“was. .6aused- by an-.. oo oo,

escaped oooking fire In a homeless encampment.” (Gall
Wesson, "Litlle Mountaln Fire In San Bemardine Blamed on
Homeless  Encampment Flre,” The Pross-Enterprise
(Rivarside, CA), updated Dec, .19, 2017.)

SE&TI@N 3, POL[IG‘?', Baséd an the findings above, the City Council hereby adopts the
following poliay: .

A, Definltions, ,

1 "Essential tems of personal pmpé&y" tneans tents, tarps, sleeping

: bags, blankels, bioycles, trallers, capts, identifization, medies]

. papers or devioes, and medications, -

2. "Exigent clreumstances’ mean an immediste threat o heslih and
safety, Exigent clroumstances include, but, are not limited to, g
high, very high, or extreme fire rating by the Orange County Fire
Authority-at of near the site.

3 "Non-sssential fterﬁs of parsonal ’pmﬁérﬁy" mean all ftems other

- than essentlul items. Co . o
8. Applieabllity. This pbfioy applies to, pursuant to San Clemmente Municipal

Cade Chapter 8.86, the City's removal and Impoundment of persona

propetty on any lands for which camping s prohibited.
G, Personal Property,

1. Essentlal ltems, Removal by the Gity of essential items of parsonal
property, as defined by this' polioy, I sublect to the timing, notice,
and storage requirements of this policy,

2. Non-Essentlal ltems, Non-essentlal ltems of personal propedy, as
| defined by #is polioy, may be removed by the Gity at any time,
| without notloe, and without storage, - ‘

' D T&rr‘uing,.The ity may remove and impound personal property during
buslness hours, from the opening of busiess hours, as defined by this
polley, to one (1) hour before the olose of business hours,
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E.  Notice,
: ,ﬁ

2,

Page s

. Pre:Removal Nofice. Beforé the Gly removes any personal
pmgﬁerty, the City shall provide notioe of the removal, The notice
shalls o

. a.  Nosoonet than 24 hour_a prlor to the impoundment;

TR Be posted at the'site oF the pardonal propertyr

a.  Inglude the date and tima by whish the personal property

must be moved; and . '

d.;  Esplain that the City shall remove and Impound the peﬁsonal
) property if the personal property Is not movex, ' ’

' Post-Removal Notice, Aftar the removal of any personal praperty,

the City shall provide notice of the impoundment, The notioe shall;
o Immedlately after the removal of personal property:
b.,. Be posted at the site from which the personal property wag
. removed; and
, @, 'Dataﬂ the procadures for relrieval of the persenal property,
F... 'Storage. |
4. Manner and Timing, The Clly ehall, in a manner to reasenably
- fadlfitate retreval, store any impounded personal property for ninaty
.+ {90) days from the date of removal and Impoundment,
‘2. Location, The impounded personal property shall be stored at a
‘ "leoation oF locations In the City that reasonably faciiitate retleval,
3, Records, | o .
" a. The Gy shall keep record of any personal property
. impounded, The records shall inolude: -
i The dale the peraéha! proparly was removed
© impounded; ‘ A -
fl.  The location from which the personal properly was
reroved; and .
. Agenaral description of the personal property,
5545,01100\50403386.4 6
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b, The recorde shall be malntained for at lenst ninety (80) days
from the date of removal and impoundmant,

G, Retrleval, The Gity shall allow a person seeking to retrieve thelr personal
property access to the storage location within one (1) hour of recelving
sald request during posted business hours.

H.  Exigent Clrcumstances. In exigent clroumstances, as defined by this

mee e pyolieyy personal properly hay e Teeved &t any time and without pra-
removal noflce, but with, to the extent feasible, post-removal natice, and
with storage, ' ‘ :

SECTION 4. SEVERABILITY. If any provision of this resolution or its application to any
person or clreumstance Is held Invalld, such Invalidity has no effect on the other
provisions or applications of the erdinance that can be given effect without the Invalld
provision or application, and to' this extent, the provisions of this resalution are
severable, The Clty Council declares that It would have adopted this resolution
irrespective of the invalidity of any portion thereof, -

APPROVED AND ADOPTED at a regular mesting of the City Coungll of the Cly
of San Clemente this _6th day of _February, 2018 .

ATTHEST:
/
e A A "Zf%@ J—
y -
Ay : Vad
ity Clerk of the City of Mayor of the City of San :
Sart Clemente, California _ Clemaente, California
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§TATE OF GALIFORNIA )
COUNTY OF ORANGE ) §

GITY OF S8AN CLEMENTE ) '
I, JOANNE BAADE, Gity Clerk of the Gity of San Clemente, Callfornia, do heraby certify
o thatRasolution-Noy—48:01_—__ Was.adopted.at.a.regular.mesting. of the Clty. Counall.of ...t L.

the Clty of 8an Glemente held on the _._6th  day of Fabryary 2018 , by
the followlrig vote: ~ .

AYES: DONCHAK , BWARTZ, WARD, MAYOR BROWN

NOES; NONE
ABSENT: HaMM
IN WITNESS WHEREQF, | have hareunto set my hapd and afﬂxe%ﬁlcial seal of

the é}ity of San Clemente, CGalfornia, this A97V day of
;}ﬂ/ .

é (
b ISP AA

OITY CLERK of the Qity of
an Clsmente, California

Approved as to form:

—
N’




ATTACHMENT 3

_ Appfovals:
AGENDA REPORT olvManager
Dept. Head
SAN CLEMENTE CITY COUNCIL MEETING Attorney
Meeting Date: December 7 , 2021 Finance

m

Department.  City Attorney
Code Compliance

Prepared By: City Attorney

Subject: CONSIDERATION OF AN ORDINANCE AMENDING TITLES 8 AND 12 OF THE SAN
CLEMENTE MUNICIPAL CODE REGARDING SHOPPING CARTS AND PUBLICLY
STORED PERSONAL PROPERTY AND FINDING THE ORDINANCE NOT SUBJECT TO
THE CALIFORNIA ENVIRONMENTAL QUALITY ACT

FiscaL ImpAcT: Indeterminate. Direct costs to the City will depend on the volume of property
encountered, removed, and/or impounded by enforcement personnel. '

Background: At its March 16, 2021 meeting, the City Council directed the Public Safety
Committee and Joint Homeless Subcommittee to review and recommend
amendments to the City’s regulations on publicly stored personal property
and unauthorized use of shopping carts. The committees’ subsequent
recommendations included: (1) prohibiting the unauthorized removal of
shopping carts from the premises of businesses and (2) clarifying and
enhancing the City’s regulations governing publicly stored personal property.
Thereafter, the Council directed the City Attorney to work with staff, the
Orange County Sheriff's Department (‘OCSD”) and County Counsel to update
and legally vet the committees’ proposals. The Ordinance before the Council
this evening (attached as Attachment 1) is the end result of these efforts.

Discussion:  The Ordinance is organized into two parts, with the first addressing shopping
carts and the second publicly stored property.

Shopping Carts

The unauthorized removal of shopping carts can lead to numerous adverse
consequences, including increased operating expenses - for impacted
businesses as well as blight in the surrounding area. At the state level, the
Business and Professions Code generally prohibits the unauthorized removal
and possession of shopping carts. (See Bus. & Prof. Code, § 22435.2). City
personnel, however, do not have the authority to enforce this state law; only
OCSD can.

Cities may adopt ordinances that regulate shopping carts so long as the
ordinance does not conflict with state law. (Bus. & Prof. Code, § 22435.8).
Research by staff indicates that numerous neighboring cities have adopted

City Councll Agenda Report
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such ordinances, including Dana Point (DPMC, § 11.95.010), the City of
Orange (OMC, § 8.06.080), Santa Ana (SAMC, § 33-215) and Stanton (SMC,
§ 9,92.130). Each of these cities’ ordinances prohibit, among other things, the
unauthorized removal and possession of shopping carts. '

The City's shopping cart regulations are provided in Chapter 8.60 of the
SCMC. Currently, this chapter does not prohibit the unauthorized removal and
possession of shopping carts. The attached Ordinance amends Chapter 8.60
to now prohibit (1) the removal of a shopping cart from the premises or
parking area of a business without the written consent of the owner and (2)
possession of a shopping cart that was unlawfully removed. Codifying these
provisions will enable Code Enforcement officers and other City personnel to
cite individuals who engage in such conduct.

Publicly Stored Personal Propetty

Law enforcement and other City personnel routinely encounter unattended
personal property that has been stored or abandoned on City property (which
is sometimes, but not always, associated with camping). [f unaddressed, the
presence of personal property in public spaces can cause significant adverse
health and safety impacts that include, but are not limited to, the following:

1. Property stored in, on, or adjacent to critical infrastructure can
result in damage, disruption, incapacitation, and destruction. Such
consequences can lead to delayed emergency response times, interrupted
utility service, and injuries to persons or property;

2. Property stored near critical driveways, loading docks and/or in a
manner that obstructs (often heavily trafficked) public rights-of-way can
likewise result in injuries to persons or property. Among other things, such
injuries can be caused by persons having to fraverse around obstructions and
vehicles entering and exiting roadways; and

3. Storing property in public spaces also contributes to blight,vca.n‘
damage such property, and foster unsanitary conditions (e.g., accumulation of
items infested with insects or vermin).

The City's current procedures for removing, storing, and disposing of
unattended personal property are set forth in City Council Resolution No. 18-
01, which was adopted on February 6, 2018 (Attachment 2). Council's desire
was to have them consolidated, aligned with other property maintenance
protocols (e.g., lost and found on sports fields and parks), and reviewed
against current caselaw. The City Attorney and staff have worked to this end
in coordination with County Counsel and the Sheriff to review, legally vet, and

Page 2
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update these procedures. The attached Ordinance is the culmination of these
efforts.

The updated procedures (“Procedures”) will be added to Title 12 (Streets,
Sidewalks, and Public Places) as a new Chapter 12.18. The Procedures
incorporate a number of best practices, including elements of the consent
decree entered into by the County and used by OCSD (in connection with
enforcement in all areas of the County). The Procedures also reflect recent
changes in the law, including the Ninth Circuit's September 2, 2021 decision
in Garcia v. City of Los Angeles (which invalidated Los Angeles's procedures
for removing bulky items stored on public property). Among other things, the
Procedures will prohibit the storage of non-essential personal property on any
land or easement that is owned, operated, or managed by the City.! The
Procedures establish distinct notice, storage, and retrieval protocols that
apply depending on the type of property found and its location {e-g-within-43
feetoteritical-infrastrusture). An overview of the Procedures is provided in the
table below. City and contract enforcement and maintenance staff will be
trained accordingly.

Property? 24-Hr. Pre- Post- Storage | Retrieval? Notes
Removal Removal for 90
Notice? Notice? days?

Abandoned Property No No No No Abandoned essential and non-
essential personal property can be
removed without notice and
discarded immediately, Abandoned
grop r;,\[y/d,,gggsmrggtm@uci, Qnop@'iy

ithin
camping.
Stored Property Within 15 Yes Yes Yes Yes Sublect to specified health, safety,
of a Martin.v, City of Boise and welfare excentions,

No “VYes Yes Yes Same procedures apply regardless
of whether property is essentlal%
non-essential,,
camping.

Stored Essential Property Yes Yes Yes Yes

(Non-Gritical-bse

| Areahll Other Areas)

I “Essential™ property includes tents, tarpaulins, bedding, blankets, sleeping bags, bicycles, trailers, carts, clothing, identification,
medical papers or devices, medications, and personal items. “Non-essential™ is all property that is not “essential” property.
* Type of personal property found on “City Propeity,” which is property or easements that are owned, operated, or managed by the

City.

3=Stored™ property is property that has been put aside or accumulated for use when needed but no/ abandoned.
4 %Critical Use Areas™ include within 10 feet of driveways and loading docks or within 10 feet of bridges and train tracks.
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" Stored Non-Essential ' No Yes Yes Yes
Property (Mep-Geitigat
Use-Areadll Other Areas)

G B

Environmental:

Recommendation:

Lastly, in addition to the items profiled above, the Ordinance amends the
City's camping regulations (contained in SCMC Chapter 8.86) to add a
cross-reference to Chapter 12.18's Procedures.

The Ordinance is not subject to the California Environmental Quality Act
("CEQA") because the Ordinance does not qualify as a "project” under
CEQA and because the Ordinance will not result in a direct or reasonably
foreseeable indirect physical change in the environment. (State CEQA
Guidelines section 15060, subd. (c)(2), (3).) Section 15378 of the State
CEQA Guidelines defines a project as the whole of an action, which could
potentially result in either a direct physical change, or reasonably
foreseeable indirect physical change, in the environment. Here, the
Ordinance will not result in any construction or development, and it will not
have any effect that would physically change the environment. The
Ordinance therefore does not qualify as a project subject to CEQA.

In the alternative, even if the Ordinance did qualify as a "project” under
CEQA, it would be exempt from CEQA under State CEQA Guidelines
section 15061(b)(3), which exempts projects from CEQA "[w]here it can be
seen with certainty that there is no possibility that the activity in question
may have a significant effect on the environment." Thus, even if the
Ordinance could result in some physical change in the environment, the
Ordinance is exempt from CEQA because it can be seen with certainty
that there is no possibility that the Ordinance may have a significant effect
on the environment.

1. Find that the Ordinance is not subject to the requirements of CEQA
for the following reasons:

a. The Ordinance does not qualify as a “project” under CEQA
and because the Ordinance will not result in a direct or
reasonably foreseeable indirect physical change in the
environment; and

b. The Ordinance is exempt under State CEQA Guidelines
Section 15061 (b)(3), the general rule exemption, because it
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can be seen with certainty that there is no possibility that the
Ordinance will have a significant effect on the environment.
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Attachments:

Introduce for first reading an Ordinance entitled:

AN ORDINANCE OF THE CITY COUNCIL OF SAN
CLEMENTE, CALIFORNIA AMENDING TITLES 8 AND 12
OF THE SAN CLEMENTE MUNICIPAL CODE
REGARDING SHOPPING CARTS, CRITICAL
INFRASTRUCTURE AND PUBLIC STORAGE OF
PERSONAL PROPERTY AND FINDING THE
ORDINANCE NOT SUBJECT TO THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT

Repeal City Council Resolution No. 18-01.

1. Proposed Ordinance

2. City Council Resolution No. 18-01

Page 6
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ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF
SAN CLEMENTE, CALIFORNIA AMENDING
TITLES 8 AND 12 OF THE SAN CLEMENTE
MUNICIPAL CODE REGARDING SHOPPING
CARTS, CRITICAL INFRASTRUCTURE AND
PUBLIC STORAGE OF PERSONAL PROPERTY
AND FINDING THE ORDINANCE NOT SUBJECT
TO THE CALIFORNIA = ENVIRONMENTAL
QUALITY ACT

WHEREAS, Atticle XI, Section 7 of the California Constitution authorizes the
Clty to enact and enforce ordlnanoes that regulate conditions which may be public
nuisances or health hazards, or that promote social, economic, or aesthetic

considerations; and

WHEREAS, the City Council finds that shopping carts that are removed from
local businesses can increase operating expenses for such businesses and
contribute to blight in the City; and

WHEREAS, Section 22435.2 of the California Business and Professions
Code prohibits, among other things, the unauthorized removal and possession of
shopping carts; and

WHEREAS, Section 22435.8 of the Business and Professions Code
authorizes municipalities to enact ordinances that regulate or prohibit the removal
of shopping carts except to the extent that any provision of such an ordinance
“expressly conflicts” with Business and Professions section 22435 et seq.; and

WHEREAS, numerous cities have adopted local regulations prohibiting the
unauthorized removal and possession of shopping carts, including Dana Point
(DPMC, § 11.95.010), the City of Orange (OMC, § 8.06. 080) Santa Ana (SAMC,
§ 33-215) and Stanton (SMC, § 9.92.130); and

WHEREAS, Chapter 8.60 of the San Clemente Municipal Code (“SCMC")
contains the City’s regulations governing shopping carts; and

WHEREAS, Chapter 8.60 does not currently prohibit the unauthorized
removal and possession of shopping carts; and

WHEREAS, this Ordinance amends Chapter 8.60 to prohibit such activities:
and -
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WHEREAS, various infrastructure within the City is critical to the protection
of public health, safety, and welfare. Such infrastructure includes, but is not limited
to, fire stations, hospitals, public utilities, electrical wires, natural gas pipes, and
water resources; and

WHEREAS, the placement or storage of personal property in, on, or
adjacent to critical infrastructure can result in damage, disruption, incapacitation,
and/or destruction. Such consequences can result in substantial adverse public
health and safety impacts, including delayed emergency response times,
interrupted utility service, and injuries to persons or property; and

WHEREAS, to avoid such consequences, this Ordinance amends Title 12
(Streets, Sidewalks, and Public Places) of the SCMC to add a new Chapter 12.18,
entitled “Critical Infrastructure and Public Storage of Personal Property.” Subject
to limited exceptions, Chapter 12.18 prehibitsrequlates the storage of personal
property on any land or easement that is owned or operated by the City; and

WHEREAS, Chapter 12.18 includes procedures governing the
circumstances under which City personnel and law enforcement (collectively
“Enforcement Personnel”) may remove property left in such areas; and

WHEREAS, Chapter 12.18 requires Enforcement Personnel to comply with
distinct notice, storage, and retrieval procedures that apply depending on the type
of property found and its location (e.g., within 10 feet of critical infrastructure); and

WHEREAS, this Ordinance reflects the City Council’s desire to protect
public property and the health, safety, and welfare of the City's businesses,
residents, and visitors in manner that includes adeguate procedural safeguards
governing the removal and storage of personal property; and

WHEREAS, any and all other legal prerequisites relating to the adoption of
this Ordinance have occurred.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SAN
CLEMENTE, CALIFORNIA, DOES ORDAIN AS FOLLOWS:

Section 1. Incorporation of Recitals. The recitals above are true and
correct and are hereby adopted as findings as if fully set forth herein.

Section 2. CEQA. The City Council finds that this Ordinance is not subject
to the California Environmental Quality Act (“CEQA”") because the Ordinance does
not qualify as a “project” under CEQA and because the Ordinance will not result in
a direct or reasonably foreseeable indirect physical change in the environment.
(State CEQA Guidelines section 15060, subd. (c)(2), (3).) Section 15378 of the
State CEQA Guidelines defines a project as the whole of an action, which could

2.
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potentially result in either a direct physical change, or reasonably foreseeable
indirect physical change, in the environment. Here, the Ordinance will not result in
any construction or development, and it will not have any effect that would
physically change the environment. The Ordinance therefore does not qualify as a
project subject to CEQA.

In the alternative, even if the Ordinance did qualify as a "project" under
CEQA, it would be exempt from CEQA under State CEQA Guidelines section
15061(b)(3), which exempts projects from CEQA "[wlhere it can be seen with
certainty that there is no possibility that the activity in question may have a
significant effect on the environment." Thus, even if the Ordinance could result in
some physical change in the environment, the Ordinance is exempt from CEQA
because it can be seen with certainty that there is no possibility that the Ordinance
may have a significant effect on the environment. .

‘Section 3. Code Amendment. Section 8.60.030 is hereby added to
Chapter 8.60 of the San Clemente Municipal Code and shall read in its entirety as
follows:

“‘Section 8.60.030 - Unauthorized Removal or Possession of Shopping Carts.

It is unlawful to do any of the following acts if a shopping cart has a permanently
affixed sign as provided in Section 8.60.010;

A.. Removal. No person shall remove any shopping cart from the
premises or parking area of any business establishment Wlthout the ertten
consent of the owner.

B. Possession. No person shall have in his or her possession any
shopping cart that has been removed from the premises or parking area of any
business establishment without the written consent of the owner.

C.  This section shall not apply to shopping carts removed as authorized
in writing by the owner or retailer for the purpose of repair, maintenance, or
disposal.” .

Section 4. Code Amendment. Chapter 12.18 is hereby added to Title 12
of the San Clemente Municipal Code and shall read in its entirety as follows:
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“Chapter 12.18 — Public Storage of Personal Properfy

Section 12.18.010 — Purpose

This Chapter is intended to protect the public health, safety, and welfare by
preventing injuries to persons and property. This Chapter is also intended to
ensure that certain locations within the City remain accessible to the public as well
as City and public safety personnel. Meaningful protection of such interests
includes, among other things, regulations governing public storage of personal
property. Left unregulated, the storage of personal property in public spaces can
cause significant adverse health and safety impacts, including the following:

A Property stored in, on, or adjacent to critical infrastructure can result
in damage, disruption, incapacitation, and destruction. Such consequences can
lead to delayed emergency response times, interrupted utlllty service, and injuries
to persons or property.

B. Property stored near critical driveways, loading docks and/or in a
manner that obstructs (often heavily trafficked) public rights-of-way can likewise
result in injuries to persons or property. Among other things, such injuries can be
caused by persons having to traverse around obstructions and vehicles entering
and exiting roadways.

C.  Storing property in public spaces also contributes to blight, can
damage such property, and foster unsanitary conditions (e.g., accumulation of
items infested with insects or vermin).

Section 12.18.020 — Definitions

“Abandoned personal property” means unattended, but not stored, personal
property that by its condition of damage, deterioration, disrepair, non-use,
obsolescence or location causes aany reasonable person to conclude that the
owner has permanently relinquished all right, title, claim and possession thereto.
In determmmg whether property is abandoned, enforcement personnel shall,
aufion, evaluate the facts and circumstances surroundmg the

gns _of abandon .
mclude%emwtemd@%ﬁ;t@mﬁ in_gutte ac @g

adjacent to trash receptacles, an empty and/or broken “tent sitting by itself on a
sidewalk with no other belongings, gr_a bag of clothes that is open and strewn
across a SIdewa1KW%M%%@FGK@Q~QWQ@#@%%&@%%%M¥%M?
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“Business Hours” means the hours that City Hall for the City is open to the public
for business. '

“City” means the City of San Clemente, California.

“City property” means property or easement that is owned, operated, or managed
by the City.

“Critical use area” means any of the following areas of City property:

1. Within 10 feet of any operational or utilizable entrance, exit, driveway,
service area, or loading dock, or within, on, or obstructing, any
stairway, passageway, hallway, or corridor leading to such areas.

2. Within 10 feet of critical infrastructure.

3. Within 5 feet of any parking space, whether delineated with space
markings or otherwise.

4. Any area upon a sidewalk or other public right-of-way that the
Americans with Disabilities Act of 1990 (as amended from time to time) requires to
be clear of obstructions for purposes of pedestrian and disabled pedestrian traffic.

“‘Critical infrastructure” means fire or law enforcement stations; hospitals:
structures, such as antennas, bridges, train tracks, .or drainage systems: or
systems, such as computer networks, public utilities, electrical wires, natural gas
pipes, telecommunication centers, or water resources. Critical infrastructure also
includes real property or a facility, whether privately or publicly owned, that the City
Manager or designee designates as being so vital and integral to the operation or
functioning of the City or in need of protection that its damage, incapacity,
disruption, or destruction would have a debilitating |mpact on the public health,
safety, or welfare.

“Enforcement personnel” means the Orange County Fire Authority, the Orange
County Sheriff's Department and employees of the City’s Code Compliance, Park
Ranger, and Marine Safety Divisions. Enforcement personnel also includes
employees desighated by the City Manager as having authority to enforce thls
Chapter.

“Essential personal property” means tents, tarpaulins, bedding, blankéts, sleeping
bags, bicycles, trailers, carts, clothing, ldentlﬁcatlon medical papers or devices,
medications, personal items (e.g., photographs and documents) and ltems
necessary to acquire assistance for, or achieve, instrumental activities of daily
living. Essential personal property does not include any items intended for
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commercial purposes, such as items, consumable or otherwise, for sale, trade,

barter, or in consideration of donations.

“Instrumental activities of daily living” means activities a person engages in, on
their own behalf, to achieve, or participate in, any of the following:

Getting into/out of bed or a chair
Toilet hygiene
Bathing or showering
Getting dressed
Personal hygiene
Eating
Walking/climbing stairs
Caring for others
Caring for pets
. Child rearing _
. Communication management
. Community mobility
. Financial management
. Health management and maintenance .
Home establishment and maintenance
Meal preparation and cleanup
Religious observances
Safety procedures and emergency responses
. Shopping :

CEONOR®ON =
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“Non-essential personal property” means all items other than essential personal
property. '

“Personal property” means any tangible property other than land that may be
subject to ownership. Personal property includes essential and non-essential
personal property.

“Public utilities” means any outdoor water, sewer, or electrical outlets or fixtures on
government owned, maintained, or operated properties within the City that are not
designated for public use.

“Sheriff’ means any sworn personnel of the Orange County Sheriff's Department.

“Store” means to put aside or accumulate for use when needed, to puf for
safekeeping, to place or leave in a location. Stored personal property does not
include abandoned personal property. .
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“Stored personal property” means personal property, other than abandoned
personal property, that is accompanied by signs of ownership, such as packing,
stacking, or organizing.

‘Unattended” means no person is present with the personal property who asserts
or claims ownership of the personal property.

Section 12.18.030 — Prohibitions

A. Prohibition. No person shall store any non-essential personal property
on City property.

B. Exceptions. Subsection (A) shall not apply to any of the following:
1. Storing property in accordance with a City-issued permit.

2. Storing property as part of activities expressly authorized by the
City.

3. Property storage by an employee of the City or any public utility
or government agency in the course of their employment.

Section 12.18.040 — Removal, Storage, and Retrieval

A.  Abandoned Personal Property. Enforcement personnel may remove
and immediately discard any abandoned essential and non-essential personal
property located on City property without complying with the pre-removal notice,
post-removal notice, storage, and retrleval requurements set forth in subsectlons

(B)(24), (B)(45) and (B)(86) below. Notwithstandin

non-essential g@;gggﬂ%gﬂgpgm ggve g t;y; gubseo;ggn (B)(H(Prggerty
Associated with Camping) shall not be considered abandone

B. Stored Personal Property. Enforcement personnel may remove
unattended stored essential and non-essential personal property on City property
subject to the following procedures:

Absent
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920 F.3d 584 and Chapter 8.86 of the San Clemente Municipal (;;Qde
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property-in,_including property ¢o overed bg_ subsection (BY(1) (Property Associated
with Ca mgtnqumat is blocking access to any critical use areasarea and

that cannot be moved aside may be removed subject to the post-removal notice,
storage, and retrieval requ1rements set forth in subseotmns( )(84)(b), (B)(45) and
(B)(E8) below. [f pers 1o not k

to the critical Use are B 1) , [
subsections BY1) (Prgﬁg@r’cv ssocrated w,itwh Cam ma) or 833 (ALO

as.applicable,
2-Non-Grtical-Hee-Areas.

3. AllOther Areas. Essential and non- essential pe
that is not covered by subsections (B)(1)(Property Associated With nggmg)_“,
(B)(2)(Critical Use Areag)ﬁmagﬁgwn@ygggf n.accordance with the following:

a. Essential Personal Property. Essential personal property
may be removed subject to the pre-removal notice, post-removal notice, storage,
and retrieval requirements set forth in subsections (B)(34)(a), (B)(34)(b), (B){(43),
and (B)(&8) below.

b. Non-Essential  Personal  Property.  Non-essential
personal property may be removed subject to the post- -removal notice, storage,
and retrieval requirements set forth in subsections (B)(34)(b), (B)(45), and (B)(£6)
below.
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4. 3Notice.

a. Pre-Removal Notice. In instances where pre-removal
notice is required, such notice shall:

I Be posted no less than 24 hours prior to the
removal.

il. Be posted at the site of the personal property.

il Include the date and time by which the personal
property must be moved.

v, Explain that the City will remove and impound the
personal property if it is not moved from City
property.

b. Post-Removal Notice. In instances where post-removal
notice is required, such notice shall:

i Be posted immediately after the removal of
personal property.

ii. Be posted at the site from which the personal
property was removed.

i, Detail the procedures for retrieving the personal
property.

5, 4-Storage.

a, Manner and Timing. In instances where storage is
required, the City or Sheriff shall store removed personal property for 90 days from
the date of removal.

b. L.ocation. The removed personal property shall be stored
at a location or locations in the City that reasonably facilitate retrieval.

C. Records. The City or Sheriff shall keep written records,
maintained for at least 90 days following removal, of any personal property stored.
The records shall include the date that the personal property was removed, the
location from which the personal property was removed, and a general description
of the personal property.

5-8. Retrieval. During Business Hours, the City or Sheriff shall aliow
apromptly_assist any person seeking to retrieve property stored pursuant to

-0
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subsection (B)(4§_)‘ above-within-ene-hour-obthe-City-g-or-Sheriff s-receipt-of-the
reguest,

6-7. Exceptions. The notice, storage, and retrieval regulations set
forth in subsections (B)(34), (B)(45), and (B)(88) above shall not apply to the
following:

a. ltems that present a health and safety risk if stored, such
as items soiled by bodily fluids, items that are moldy, items infested by insects or
vermin, and perishable food. Such items need not be stored and may be discarded.

b. ltems that constitute evidence of a crime or contraband,
which may be seized and discarded as permitted by law."

Section 5. Code Amendment. Section 8.86.030 of Title 8 of the San
Clemente Municipal Code is hereby amended to read in its entirety as follows:

“8.86.030 — Camping Procedures, Removal and Recovery of Personal
Property

See Chapter 12.18 of this code.”

Section 6. Publication. The City Clerk shall certify to the adoption of this
ordinance and cause it, or a summary of it, to be published once within 15 days of
adoption in a newspaper of general circulation printed and published within the
City of San Clemente, and shall post a certified copy of this ordinance, including
the vote for and against the same, in the Office of the City Clerk in accordance with
California Government Code, section 36933.

Section 7. Prior Enactments. The provisions set forth in Section 4 of this
Ordinance shall superseded any provision of a prior resolution adopted by the City
Council to the extent that the prior resolution is inconsistent therewith,

Section 8. Records. The documents and materials associated with this
ordinance that constitute the record of proceedings on which the City Council's
findings and determinations are based are located at City Hall, 810 Calle Negocio,
San Clemente, CA 92673.

Section 9. Severability. If any provision of this ordinance or its application
to any person or circumstance is held invalid, such invalidity has no effect on the
other provisions or applications of the ordinance that can be given effect without
the invalid provision or application, and to this extent, the provisions of this
ordinance are severable. The City Council declares that it would have adopted this
ordinance irrespective of the invalidity of any portion thereof.

10
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Section 10. Effective Date, This Ordinance shall become effective 30 days
after its adoption. ,

APPROVED AND ADOPTED this___day of , 2021,
ATTEST:
Joanne, Baade, City Clerk Kathleen Ward, Mayor

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF SAN CLEMENTE )

I, JOANNE BAADE, City Clerk of the City of San Clemente, California,

hereby .

certify that Ordinance No. having been regularly introduced at the
meeting of , Was again introduced, the reading in full
thereof unanimously waived, and duly passed and adopted at a regular meeting of
the City Council held on the day of , , and said
ordinance was adopted by the following vote:

AYES:

NOES:

ABSENT:

11-
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- IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal
of the City of San Clemente, California, this day of

1

Joanne Baade,.City Clerk

APPROVED AS TO FORM:

Scott Smith, City Attorney
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