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) Approvals:
AGENDA REPORT City Manager =)
Dept. Head 7
SAN CLEMENTE CITY COUNCIL MEETING Attorney S
Meeting Date: November 2, 2021 Finance =

Department:  Public Works
Prepared By: Kiel Koger, Public Works Director/City Engineer

Subject: APPROVE MAINTENANCE SERVICES AGREEMENT WITH POWERCLEAN TO PROVIDE
PRESSURE WASHING SERVICES IN THE DOWNTOWN AREA.

Fiscal Impact: Yes. Contract funding in the amount of $26 000 was included in the Fiscal Year 2022
budget. The remaining $11,695 requires a supplement appropriation to Account #
001-634-43893.

Summary: Staff is requesting approval for a seven-month initial term contract with Powerclean to
provide pressure washing services in the downtown area.

Background: The City currently performs pressure washing services twice a year in the downtown
area on El Camino Real from Avenida Palizada to Avenida Presidio on both sides of
street from the business store fronts to the curb. This service is also performed on
Avenida Del Mar from El Camino Real south continuing in the Pier Bow! area, on
Avenida Victoria and ending at Cazador Lane. Staff determined that additional service
is needed due to the amount of pedestrian traffic in these areas and recommends that
the service be provided on a monthly basis.

Staff recently received bids to increase these services from bi-annually to monthly.
Three bids were received and Powerclean of Fallbrook, California was the low bidder.

The bid results are as follows:

' Bidder ' Bid Amount (Monthly)

' Powerclean - ~ $5,385.00

| Colt's Landscape - $10,000.00

| Ed Stewart and Associates ~$11,250.00 B

The agreement for maintenance services is for a seven-month trial period, beginning
December 1, 2021 and extending through June 30, 2022. A continuation of this work
and associated funding will need to be identified during the Fiscal Year 2023 budget
process.
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Agenda Report Page 2

Recommended '
Action: STAFF RECOMMENDS THAT the City Council:

1. Approve supplemental appropriation of $11,695 to Account # 001-634-43893; and
2. Approve and authorize the Public Works Director to execute Agreement No. ,

by and between the City of San Clemente and Powerclean, in an amount not to
exceed $37,695 for the seven-month frial period.

Attachments: Agreement

Notification:  Downtown Business Association.

s:\cd\engineering\secure\admin\2021\1 1-2-21\downtownpressurewashIng.docx
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CITY OF SAN CLEMENTE
AGREEMENT FOR MAINTENANCE SERVICES

1. PARTIES AND DATE.

This Agreement is made and entered into this _____ day of ,20___, by
and between the City of San Clemente, a municipal corporatlon organized under the laws of the
State of California, located at 910 Calle Negocio, San Clemente 92673 (“City”) and Powerclean,
a sole proprietorship with its principal place of business at 1742 Green Canyon Road, Fallbrook
CA 92028 (“Contractor”). City and Contractor are someﬂmesmdnvxdually referred to herein as
“Party” and collectively as “Parties.” =

2. RECITALS.
241 Contractor.
e responsibility%? he provision of certain

y the City on the terms aad conditions set forth
though &ullly set fo%em The contract

Contractor desires to perform and
pressure washing maintenance services requt
in this Agreement which are hereby incorpora

documents for the aforesaid project shall consist il nviting Sealds Instructions
to Bidders, Bid, together with this: i ed bonds, insurance certificates,

nd all addenda or supplemental
agreements clarifying, or extending @ptempla d as may be required to ensure its
completion in an acceptable manner. traﬁi%%esent% it is experienced in providing
pressure washing mainiesance serwce:%’to pu e=elionts, L it and its employees or
subcontractors have y sand pefl Trthe Services in the State of

" California, and that i

—m enga Act j@e: such pressure washing services in the
downtois ¢ W@lno m P o Presidio (both sides of street from business
store fF o curb and ofcBzenidaekMar from EFCamino Real south continuing on Victoria and
ending é%zador (both ?ﬁ@ of %&from business store front to curb) as set forth in this
Agreement

%

3.
- 34 Scop% ol Servict and Term,
s

3.1.1 Ge%&:ope of Services. Contractor promises and agrees to furnish to
the City alt labor, materials, tools, equipment, services, and incidental and customary work
necessary to fully and adequately supply the pressure washing maintenance services necessary
for the Project (“Services”). The Services are more particularly described in Exhibit “A” attached
hereto and incorporated herein by reference. All Services shall be subject to, and performed in
accordance with, this Agreement, the exhibits attached hereto and incorporated herein by
reference, and all applicable local, state and federal laws, rules and regulations.

3.1.2 Term. The term of this Agreement shall be from December 1, 2021 to June
30, 2022, unless earlier terminated as provided herein. Contractor shall complete the Services
within the term of this Agreement, and shall meet any other established schedules and deadlines.

1
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3.2  Responsibilities of Contractor.

3.2.1 Independent Contractor; Control and Payment of Subordinates. The
Services shall be performed by Contractor or under its supervision. Contractor will determine the
means, methods and details of performing the Services subject to the requirements of this
Agreement. City retains Contractor on an independent contractor basis and not as an employee.
Contractor retains the right to perform similar or different services for others during the term of
this Agreement. Any additional personnel performing the Services under this Agreement on
behalf of Contractor shall also not be employees of City and shall at all times be under
Contractor’s exclusive direction and control. Neither City, nor any of its officials, officers, directors,
employees or agents shall have control over the conduct of Contractor or any of Contractor’s
officers, employees or agents, except as set forth in this AgEgement. Contractor shall pay all
wages, salaries, and other amounts due such personnel jgeammnection with their performance of
Services under this Agreement and as-required by lay sttractor shall be responsible for alll
reports and obligations respecting such additional pe: [NEeluding, but not limited to: social
security taxes, income tax withholding, unempleé§imént insuramge, disability insurance, and
workers' compensation insurance. =

tractor shall perform tfie Services expeditiously,

3.2.2 Schedule of Services. Ser
th&aSchedule cEServices set forth in

within the term of this Agreement, and in accordaiiee with Ser
Exhibit “B” attached hereto and incorporated hereir te. ContractoEgepresents that it
has the professional and technicalgacisennel requires rform the Services¥in conformance
with such conditions. In order to facifiaieEantractor's conférmance with the Schedule, City shall
respond to Contractor's submittals in~attimel ner. Upge % request of City, Contractor shall
provide a more detailed schedule of antigipate Lmance -t the Schedule of Services.

3.2.3

City’s i " oaetoen behalf of the City for review and approval of
' t not the atithority to enlarge the Scope of Work or change
ensation du ontraglar under this Agreement. The City's City Manager shall
be authorizeeta.act on City'siBehalf and & execute all necessary documents which enlarge the
Scope of Wor%—bange the Calliractor’s total compensation, subject to the provisions contained

in Section 3.3 of thisAgreement Contractor shall not accept direction or orders from any person
other than the City

tacior's Representative. Contractor hereby designates Dave Ausmus,
Owner, or his or her designee, to act as its representative for the performance of this Agreement
(“Confractor’s Representative”). Contractor's Representative shall have full authority to represent
and act on behalf of the Contractor for all purposes under this Agreement. The Contractor’s
Representative shall supervise and direct the Services, using his best skill and attention, and shall
be responsible for all means, methods, techniques, sequences and procedures and for the
satisfactory coordination of all portions of the Services under this Agreement.

3.2.6 Coordination of Services. Contractor agrees to work closely with City staff
in the performance of Services and shall be available to City’s staff, Contractors and other staff
at all reasonable times.
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3.2.7 Standard of Care; Petformance of Employees. Contractor shall perform all
Services under this Agreement in a skillful and competent manner, consistent with the standards
generally recognized as being employed by contractors and/or professionals in the same
discipline in the State of California. Contractor represents and maintains that it is skilled in the
discipline necessary to perform the Services. Contractor warrants that all employees and
subcontractors shall have sufficient skill and experience to perform the Services assigned to them.
Finally, Contractor represents that it, its employees and subcontractors have all licenses, permits,
qualifications and approvals of whatever nature that are legally required to perform the Services,
and that such licenses and approvals shall be maintained throughout the term of this Agreement.
As provided for in the indemnification provisions of this Agreement, Contractor shall perform, at
its own cost and expense and without reimbursement from the.City, any services necessary to
correct errors or omissions which are caused by the Contigcter’s failure to comply with the
standard of care provided for herein. Any employee of th £Contractor or its sub-contractors who
is determined by the City to be uncooperative, inco reat to the adequate or timely
completion of the Project, a threat to the safety of pe ty, or any employee who fails

from the Project by the Contractor and shall na?re rform any of the Services
or to work on the Project.

=

3.2.8 Laws and Regulations. C ._.... i filEinformed of and in
compliance with all local, state and Aderal laws 2 ARG 16 i i

the performance of the Project or { / i Cal/OSHA requnrements and shall
give all notices required by law. Cuaira shall be | @ﬂor all violations of such laws and
regulations in connection with Service %@)ontractoorms any work knowing it to be

cioeshall ex@e and maintain its work so as to avoid injury
outifs Services, the Contractor shall at all imes

, stal ,federal laws, rules and regulations, and shall
the safety of employees appropriate to the nature of the
Ethe work is t0 be performed. Safety precautions as
apphcable s include, but slall not be limited to: (A) adequate life protection and lifesaving
cedures; @mstruc?ons in accident prevention for all employees and
zas safe jays, scaffolds, fall protection ladders, bridges, gang planks,
hing and shoring, equipment and other safety devices,
as are necessary or lawfully required to prevent accidents or

equipment and wearing=ap
ilities for the proper inspection and maintenance of all safety

injuries; and (C) adequ

measures. )

3.2.10 Labor

3.2.10.1 Prevailing Wages. Contractor is aware of the requirements of

California Labor Code Section 1720, et seq., and 1770, et seq., as well as California Code of

Regulations, Title 8, Section 16000, et seq., (“Prevailing Wage Laws”), which require the payment

of prevailing wage rates and the performance of other requirements on “public works” and

“maintenance” projects. Since the Services are being petformed as part of an applicable “public
3
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works” or “maintenance” project, as defined by the Prevailing Wage Laws, and since the total
compensation is $1,000 or more, Contractor agrees to fully comply with such Prevailing Wage
Laws. City shall provide Contractor with a copy of the prevailing rates of per diem wages in effect
at the commencement of this Agreement. Contractor shall make copies of the prevailing rates of
per diem wages for each craft, classification or type of worker needed to execute the Services
available to interested parties upon request, and shall post copies at the Contractor's principal
place of business and at the project site. Contractor shall defend, indemnify and hold the City, its
elected officials, officers, employees and agents free and harmless from any claim or liability
arising out of any failure or alleged failure to comply with the Prevailing Wage Laws.

‘ 3.2.10.2 Registration. Since the Servicgs are being performed as part of
an applicable “public works” or “maintenance” project, thepfpiirsuant to Labor Code sections
1725.5 and 1771.1, effective March 1, 2015, Contractor a =sUbcontractors must be registered
with the Department of Industrial Relations (“DIR”). C elorshall maintain registration for the
duration of the project and require the same of any n‘_Té‘ rs. This project may also be
subject to compliance monitoring and enforcem Y the Dl@ shall be Contractor’s sole
responsibility to comply with all applicable

dtion and labegspmpliance requirements,
including the submission of payroll records d

o the DIR. Notwitf§fanding the foregoing, the
contractor registration requirements mandate@abor Code sectrons‘% 5 and 1771.1 shall
not applv to work performed ona marntenance prej;@;_that |sezempt pursu%o the small project

3.2.11 Insurance. C ' : pracure and maintain, at Contractor’s
expense all insurance specified in Ex hed herété and by this reference incorporated
herein. Contractor shall require all s to carr"%‘he same poI|CIes and limits of
insurance that the Contragigszis required & intai BSS othe approved in writing by the

City.

ce, Contractor shall execute and provide
) Bond in the amount of the total not-to-

exceed ’__%:ig pensatlon m&ed i
City. If sichzbond is requo pa 1

=

and approveg By the City. <

SN

= 2.3.2.12.2 Payment Bond. If required by law or otherwise specifically
requested by City infExhibit “D’Aifached hereto and incorporated herein by reference, Contractor
shall execute and provideto %oncurrently with this Agreement a Payment Bond in the amount
of the total, not-to-exceeteE@RIpensation indicated in this Agreement, and in a form provided or
approved by the City. If sucfrbond is required, no payment will be made to Contractor until it has
been received and approved by the City.

. 3.2.12.3 Bond Provisions. Should, in City’s sole opinion, any bond
become insufficient or any surety be found to be unsatisfactory, Contractor shall renew or replace
the affected bond within 10 days of receiving notice from City. In the event the surety or
Contractor intends to reduce or cancel any required bond, at least thirty (30) days prior written
notice shall be given to the City, and Contractor shall post acceptable replacement bonds at least
ten (10) days prior to expiration of the original bonds. No further payments shall be deemed due
or will be made under this Agreement until any replacement bonds required by this Section are
accepted by the City. To the extent, if any, that the total compensation is increased in accordance
4
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with the Agreement, the Contractor shall, upon request of the City, cause the amount of the bonds
to be increased accordingly and shall promptly deliver satisfactory evidence of such increase to
the City. To the extent available, the bonds shall further provide that no change or alteration of
the Agreement (including, without limitation, an increase in the total compensation, as referred to
above), extensions of time, or modifications of the time, terms, or conditions of payment to the
Contractor, will release the surety. If the Contractor fails to furnish any required bond, the City
may terminate this Agreement for cause.

3.2.12.4 Surety Qualifications. Only bonds executed by an admitted
surety insurer, as defined in Code of Civil Procedure Section 995.120, shall be accepted. The
surety must be a California-admitted surety and satisfactory to the City. If a California-admitted
surety insurer issuing bonds does not meet these requirements, the insurer will be considered
qualified if it is in conformance with Section 995.660 of the-California Code of Civ'' Procedure,
and proof of such is provided to the City.

3.2.13 Wa er Quality Management.and Complian‘ce;t

3.2.13.1 Storm Water Mariagement. Storm, Stifface, nuisance, or other
waters may be encountered at various times during the Service Contractor hereby
acknowledges that it has investigated the risk arising fromssuch waters,=has prepared its Bid

accordingly, and assumes any and all risks and Ilabxlmes’_art

3.2.13.2 Compliance with Water Quality Laws. Ordinances and
Regulations. Contractor shal keep itself<and all subconfractors, staff, and empoyees fully
informed of and in compliance with all local, state and federal laWs, rules and regulations that may
impact, or be implicated-by ihe performance of the Services¥neluding, without limitation, al
applicable provisions of-the City's ordinances regulating duscharges of storm water; the Federal
Water Pollution Comtrel"Act (335U:S.C. § 1251 et seq.); the=Galifornia Porter-Cologne Water
Quality Control Act (Wa >y Code § 13000 ef seq. )rand any and all regulations, policies, or permits
issued pursuant to any stich authority. These incltude, but are not limited to San Diego Regional
Water Quality Control Board Ordér-No. R9-2013-0001 as amended by Order Nos. R9-2015-0001
and R9-201520100. Contractor shall additionally comply with the lawful requirements of the City,
and any athier municipality, drainage district, .or-other local agency with jurisdiction over the
location where the Services are to be conducted, regarding discharges of storm water to separate
storm drain systems or ather watercourses including applicable requirements in municipal storm
water management programs.

3.2.13.3 :Compliance with Local Water Quality Requirements. In addition
to compliance with tHgglaws, ore ;énces and regulations listed in paragraph 3.2.13.2, Contractor
shall comply with all applicablésrequirements of the Orange County Drainage Area Management
Plan (“DAMP”), the City i Clemente Water Quality Improvement Plan (“WQIP”), the City of
San Clemente Jurisdictional’ Urban Runoff Management Plan (*JURMP”), and the applicable
Water Quality Management Plan (*"WQMP”). These documents contain Model Maintenance
Procedures with Best Management Practices (“BMPs”). These Model Maintenance Procedures
contain pollution prevention and source control techniques to minimize the impact of those
activities upon dry-weather urban runoff, stormwater runoff, and receiving water quality.
Contractor shall be familiar with these documents and shall comply with the requirements as
specified therein.

A copy of the DAMP is available on the internet at:

- »

4Y]
D
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%
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A copy of the San Clemente WQIP and JURMP are available on the internet at:

www.sccleanocean.org.

The City will provide a copy of any applicable project WQMP.

3.2.13.4 Standard of Care. Contractor warrants that all employees and
subcontractors shall have sufficient skill and experience to perform the work assigned to them
without impacting water quality in violation of the laws, regulations and policies described in
Sections 3.2.13.2 and 3.2.13.3 of this Agreement. Contractor further warrants that it, its
employees and subcontractors will receive adequate training, as determined by the City,
regarding the requirements of the laws, regulations and policies described in Sections 3.2.13.2
and 3.2.13.3 of this Agreement as they may relate to the Services.

3.2.13.5 Liability for Non-compliance. =

(A) Indemnity: Failure to Comﬁl—" with laws, regulations, and
ordinances listed in Sections 3.2.13.2 and 3.2.13.3 of this Agreementis:a violation of federal and
state law. Notwithstanding any other mdemmtv contained in this Agreement Contractor agrees
to indemnify and hold harmless the City, its ofﬁclais officers, agents, employees and authorized
volunteers from and against any and all claims, demands, losses or liabilities of any kind or nature
which the City, its officials, officers, agents, employees andserthorized volunteers may sustain or
incur for noncompliance with the law ations, and ordinances listed in Sections 3.2.13.2 and
3.2.13.3 of this Agreement arising -Or in connectlorrj h the Servnces except for IIabl|lty
resulting from the sole established neglit
its officials, officers, agents, employees

action or civil action brought age e City for Contractor’ jiltire to comply with any applicable

Water guality law regulation, or cy Contraotor hereby agrees to be bound by, and to

3.3.1 Compensation. Contractor shall receive compensation, including
authorized reimbursements, for a'l Services rendered under this Agreement at the rates set forth
in Exhibit “E” attached hereto and incorporated herein by reference. The total compensation shall
not exceed Thirty-seven thousand and six hundred and ninety-five DOLLARS ($37,695) without
written approval of City’s City Manager. Extra Work may be authorized, as described below, and
if authorized, will be compensated at the rates and manner set forth in this Agreement.

3.3.2 Payment of Compensation. Contractor shall submit to City a monthly
itemized invoice which indicates work completed and hours of Services rendered by Contractor.
The invoice shall describe the amount of Services provided since the initial commencement date,
or since the start of the subsequent billing periods, as appropriate, through the date of the invoice.
City shall, within 30 days of receiving such invoice, review the invoice and pay all non-disputed

6
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and approved charges thereon. I[f the City disputes any of Contractor’s fees, the City shall give
written notice to Contractor within thirty (30) days of receipt of an invoice of any disputed fees set
forth therein. _

3.3.3 Reimbursement for Expenses. Contractor shall not be reimbursed for any
expenses unless authorized in writing by City.

3.3.4 Extra Work. At any time during the term of this Agreement, City may
request that Contractor perform Extra Work. As used herein, “Extra Work” means any work which
is determined by City to be necessary for the proper completion of the Project, but which the
parties did not reasonably anticipate would be necessary at the execution of this Agreement.
Contractor shall not perform, nor be compensated for, Extradiferk without written authorization
from the City.

3.3.5 Rate Increases. In the event tifatthisAgieement is renewed pursuant to
Section 3.1.2, the rate set forth in Exhibit “E” maydie adjusted €aeh
as set forth in Exhibit “E.”

3.4  Accounting Records.
Eetor shall ma%gﬁ@iﬁ complete and
d under this Agréement. All such
___=epresentat|ve of City during normal
npts ores of such records and any other

3.4.1 Maintenanc
accurate records with respect to al
records shall be clearly identifiable.

I YA unds f %aﬁon. City may, by written notice to
Contr% terminate thehole o@ﬁ/;part of this’Agreement at any time, with or without cause,
by glvmn notice to Camltsactor @such termination, and specifying the effective date thereof,
at least sevee effech@ate of such termination. Upon termination, Contractor
v Bse services which have been adequately rendered to City, and
further compensation. Consultant may not terminate this

. Effect of Termination. If this Agreement is terminated as
provided herein, City may require Contractor to provide all finished or unfinished Documents and
Data and other information of any kind prepared by Contractor in connection with the performance
of Services under this Agreement. Contractor shall be required to provide such document and
other information within fifteen (15) days of the request.

3.6.1.3 Additional Services. In the event this Agreement is terminated
in whole or in part as provided herein, City may procure, upon such terms and in such manner as
it may determine appropriate, services similar to those terminated.

66452.01100\31090125.5
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3.5.2 Delivery of Notices. All notices permitted or required under this Agreement
shall be given to the respective parties at the following address, or at such other address as the
respective parties may provide in writing for this purpose:

Contractor: Powerclean
1742 Green Canyon Road
Falibrook, CA 92028
ATTN: Dave Ausmus, Owner

City: City of San Clemente
910 Calle Negoc;o_

3592673
ATTN: Ran. ' Maintenarice Manager

Such notice shall be deemed made when personally@ﬁe@@ when mailed, forty-eight (48)
hours after deposit in the U.S. Mail, first class p e““:f)repaladdressed to the party at its
applicable address. Actual notice shall be de

arty coces an action against the other
dout of or%@onnectlon with this Agreement

umﬂ

ontractorsTare required by law to be licensed
Board which has jurisdiction o investigate
a patent act or omission is filed within four

=ith) ‘ten (10) years of the date of the alleged
ontractorfmay be referred to the Registrar, Contractors’
ramento, California 95826.

5.6 Indemnification. TO the fullest extent allowable by law, Contractor shall
Veah y, its officials, officers, employees, volunteers and agents free
ik ins, demands, causes of action, costs, expenses, liability, loss,
damage or injury, in laWake o property or persons, including wrongful death, in any manner
arising out of or mmden: any alleged acts, omissions, negligence or willful misconduct of
Contractor, its officials, officers, employees, agents, consultants and contractors arising out of or
in connection with the performance of the Services, the Project or this Agreement, including
without limitation the payment of all consequential damages and attorney’s fees and other related
costs and expenses. Contractor shall defend, at Contractor’s own cost, expense and risk, any
and all such aforesaid suits, actions or other legal proceedings of every kind that may be brought
or instituted against City, its directors, officials, officers, employees, agents or volunteers.
Contractor shall pay and satisfy any judgment, award or decree that may be rendered against
City or its officials, officers, employees, agents or volunteers, in any such suit, action or other legal
proceeding. Contractor shall reimburse City and its officials, officers, employees, agents and/or
volunteers, for any and all legal expenses and costs incurred by each of them in connection
therewith or in enforcing the indemnity herein provided. Contractor’s obligation to indemnify shall
8
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not be restricted to insurance proceeds, if any, received by the City, its officials, officers,
employees agents or volunteers.

3.5.7 Entire Agreement. This Agreement contains the entire Agreement of the
parties with respect to the subject matter hereof, and supersedes all prior negotiations,
understandings or agreements. This Agreement may only be modified by a writing signed by both
parties.

3.6.8 Governing Law. This Agreement shall be governed by the laws of the State
of California. Venue shall be in Orange County.

=
=

3.5.9 Tlme of Essence. Time is of the essegEe for each and every provision of
this Agreement.

3.5.10 City’s Right to Employ Other Gi Sterss, City reserves right to employ
other contractors in connection with this Project. = "%—mwi%

3.5.11 Successors_and Assgﬁ% This Agreemer@all be binding on the
successors and assigns of the parties. - 9

;
1 to do so e null and void, and any assignees,
ght or xst by reason of such attempted

S nce? Parties or their agents have
eanguage of this Agreement shall be
not stnctly“i"f’)r or against any Party, Any term
hall be deemed calendar days and not work

plo agent nteers except as othervwse specified in this
e?maus artlc!esgend paragraphs are for convenience and ease

514 Modificatien. No supplement, modification, or amendment of
this Agreement shaf indi ess executed in writing and signed by both Parties.

o waiver of any default shall constitute a waiver of any other
default or breach, whether=of the same or other covenant or condition. No waiver, benefit,
privilege, or service voluntarily given or performed by a Party shall give the other Party any
contractual rights by custom, estoppel, or otherwise.

3.5.16 No_Third Party Beneficiaries. There are no intended third party
beneficiaries of any right or obligation assumed by the Parties.

3.5.17 Invalidity; Severability. If any portion of this Agreement is declared invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining provisions
shall continue in full force and effect.
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3.5.18 Prohibited Interests. Contractor maintains and warrants that it has not
employed nor retained any company or person, other than a bona fide employee working solely
for Contractor, to solicit or secure this Agreement. Further, Contractor warrants that it has not
paid nor has it agreed to pay any company or person, other than a bona fide employee working
solely for Contractor, any fee, commission, percentage, brokerage fee, gift or other consideration
contingent upon or resulting from the award or making of this Agreement. For breach or violation
of this warranty, City shall have the right to rescind this Agreement without liability. For the term
of this Agreement, no member, officer or employee of City, during the term of his or her service
with City, shall-have any direct interest in this Agreement, or obtain any present or anticipated
material benefit arising therefrom.

opportunity employer and it shall not discriminate agaf , ny subcontractor, employee or
applicant for employment because of race, religion, coloZ] | origin, handicap, ancestry, sex
e ed to, all activities related to

initial employment, upgrading, demotion, transfer, ggeruitment orfgesuitment advertising, layoff or
termination. Contractor shall also comply with gl teleévant provisiorg ef City’s Minority Business
] 2 guidelines currently in

i cunder, Contlf% certifies that it
is aware of the provisions of Sect : jta l.abor Code whigh require every
sation or to undertake self-insurance

Agreement 1t have the legal power right, and
pective Party.

warrants that the indi¥igzals whohave signe
authority to make this Ag@ment 1nd eac

his Agrent, except as expressly stated herein, without prior written

e
approval of City. sontrac. f any, shall contain a provision making them subject to all

provisions stipulated i

[SIGNATURES ON FOLLOWING PAGE]

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed on the respective dates set forth opposite of their signatures.

10
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CITY OF SAN CLEMENTE

ATTEST: Its:

, 20

CITY CLERK of the City of
San Clemente, California

APPROVED AS TO FORM:
BEST BEST & KRIEGER

City Attorney

APPROVED AS TO AVAILABILI
OF FUNDING:

(*CONTRACTOR")

, 20

11
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EXHIBIT “A”
SCOPE OF MAINTENANCE SERVICES

Pressure washing services on a monthly basis in the downtown area on El Camino Real
from Palizada to Presidio on both sides of street from the business store fronts to the
curb. This service is also required on Del Mar from El Camino Real south continuing on
Victoria and ending at Cazador on both sides of street from the business store fronts to
the curb.
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EXHIBIT “B”
SCHEDULE OF MAINTENANCE SERVICES

Perform services listed in Exhibit “A” on a monthly basis. All work shall be performed
Monday through Friday from 6am to 10am. No exceptions.
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EXHIBIT “C”
INSURANCE REQUIREMENTS

1.1 Insurance. {CITY RISK MANAGER TO REVIEW PRIOR TO EACH USE]

1.1.1 Time for Compliance. Contractor shall not commence work under this
Agreement until it has provided evidence satisfactory to the City that it has secured all insurance
required under this section. In addition, Contractor shall not allow any subcontractor to
commence work on any subcontract until it has provided evidence satisfactory to the City that the
subcontractor has secured all insurance required under this section.

1.1.2 Types of lInsurance Required. As a condition precedent to the
effectiveness of this Agreement for work to be performed hereunder, and without limiting the
indemnity provisions of the Agreement, the Contractor, in partial performance of its obligations
under such Agreement, shall procure and maintain in full force and effect during the term of the
Agreement the following policies of insurance. If the existing policies do not meet the insurance
requirements set forth herein, Contractor agrees to amend, supplement or endorse the policies

to do so.

(A) Commercial General Liability: Commercial General Liability
Insurance which affords coverage at least as broad as Insurance Services Office “occurrence”
form CG 0001, or the exact equivalent, with limits of not less than $1,000,000 per occurrence and
not less than $2,000,000 in the general aggregate. Defense costs shall be paid in addition to the
limits. The policy shall contain no endorsements or provisions (1) limiting coverage for contractual
liability; (2) excluding coverage for claims or suits by one insured against another (cross-liability);
or (3) containing any other exclusion(s) contrary to the terms or purposes of this Agreement.

(B) Automobile Liability Insurance: Automobile Liability
Insurance with coverage at least as broad as Insurance Services Office Form CA 0001 covering
“Any Auto” (Symbol 1), or the exact equivalent, covering bodily injury and property damage for all
activities with limits of not less than $1,000,000 combined limit for each occurrence. [***NOTE:
If Contractor does not own any company vehicles or may not be able to purchase a
Business Automobile Insurance Policy, the requirement may be satisfied by providing
either of the following: (1) a Personal Automobile Liability policy for the Contractor's own vehicle
stipulating “Automobile Liability Insurance with a limit of not less than $1,000,000 each accident”;
and (2) a non-owned auto endorsement to the Commercial General Liability policy if Contractor
uses vehicles of others (e.g., vehicles of employees). ALWAYS DELETE THIS SECTION IF
NOT USED*]

(C) Workers’ Compensation: Workers” Compensation
Insurance, as required by the State of California and Employer’s Liability Insurance with a limit of
not less than $1,000,000 per accident for bodily injury and disease.

[OPTIONAL: include the following provision if there is a pollution liability exposure;
otherwise, always delete.]

(D) Contractors Pollution Liability:  Contractors Pollution
Liability Insurance covering all of the contractor’s operations to include onsite and offsite coverage
for bodily injury (including death and mental anguish), property damage, defense costs and
cleanup costs with minimum limits of $2,000,000 per loss and $4,000,000 total all losses. The
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policy shall contain no endorsements or provisions limiting contractual liability or coverage for
cross liability of claims or suits by one insured against another. -

1.1.3 Endorsements. Required insurance policies shall contain the following
provisions, or Contractor shall provide endorsements on forms approved by the City to add the
following provisions to the insurance policies:

(A) Commercial General Liability [INSERT “and Contractor’s
Pollution Liability”; OTHERWISE, ALWAYS DELETE]:

(1) Additional Insured: The City, its officials, officers,
employees, agents, and volunteers shall be additional insureds with regard to liability and defense
of suits or claims arising out of the performance of the Agreement. For all policies of Commercial
General Liability insurance, Contractor shall provide endorsements in the form of ISO CG 20 10
10 01 (or endorsements providing the exact same coverage) to effectuate this requirement.

Additional Insured Endorsements shall not (1) be restricted to “ongoing operations”; (2) exclude
“contractual liability”; (3) restrict coverage to “sole” liability of Contractor; or (4) contain any other
exclusions contrary to the terms or purposes of this Agreement.

.

(2) Cancellation: Required insurance policies shall not be
canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

(B)  Automobile Liability:

‘ (1) Cancellation: Required insurance policies shall not
be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

(C)  Workers’ Compensation:

(1) Cancellation: Required insurance policies shall not
be canceled or the coverage reduced until a thirty (30) day written notice of cancellation has been
served upon the City except ten (10) days shall be allowed for non-payment of premium.

1.1.4 Primary and Non-Contributing Insurance. All policies of Commercial
General Liability and Automobile Liability insurance shall be primary and any other insurance,
deductible, or self-insurance maintained by the City, its officials, officers, employees, agents or
volunteers shall not confribute with this primary insurance. Policies shall contain or be endorsed
to contain such provisions. ‘

1.1.5 Waiver of Subrogation. All required policies of Commercial General
Liability and Automobile Liability insurance shall specifically allow Contractor or others providing
insurance evidence in compliance with these specifications to waive their right of recovery prior
to a loss. Contractor hereby waives its own right of recovery against the City, its officials, officers,
employees, agents and volunteers and shall require similar written express waivers and insurance
clauses from each of its subcontractors.

‘ 1.1.6 Deductibles and Self-Insured Retentions. Any deductible or self-insured
retention greater than $5,000 must be approved in writing by the City and shall protect the City,
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its officials, officers, employees, agents and volunteers in the same manner and to the same
extent as they would have been protected had the policy or policies not contained a deductible or
self-insured retention.

1.1.7 Evidence of Insurance. The Contractor, concurrently with the execution of
the Agreement, and as a condition precedent to the effectiveness thereof, shall deliver either
certified copies of the required policies, or original certificates on.forms approved by the City,
together with all endorsements affecting each policy. Required insurance policies shall not be in
compliance if they include any limiting provision or endorsement that has not been submitted to
the City for approval. The certificates and endorsements for each insurance policy shall be signed
by a person authorized by that insurer to bind coverage on its behalf. At least fifteen (15 days)
prior to the expiration of any such policy, evidence of insurance showing that such insurance
coverage has been renewed or extended shall be filed with the City. If such coverage is cancelled
or reduced and not replaced immediately so as to avoid a lapse in the required coverage,
Contractor shall, within ten (10) days after receipt of written notice of such cancellation or
reduction of coverage, file with the City evidence of insurance showing that the required insurance
has been reinstated or has been provided through another insurance company or companies.

1.1.8 Failure to Maintain Coverage. In the event any policy of insurance required
under this Contract does not comply with these specifications or is canceled and not replaced
immediately so as to avoid a lapse in the required coverage, City has the right but not the duty to
obtain the insurance it deems necessary and any premium paid by City will be promptly
reimbursed by Contractor or City will withhold amounts sufficient to pay premlum from Contractor
payments. In the alternative, City may cancel this Agreement.

1.1.9 Acceptability of Insurers. Each such policy shall be from a company or
companies with a current A.M. Best's rating of no less than A- VIl and authorized to fransact
business of insurance in the State of California, or otherwise allowed to place insurance through
surplus line brokers under applicable provisions of the California Insurance Code or any federal

law.

1.1.10 Enforcement of Contract Provisions (non estoppel). Contractor
acknowledges and agrees that actual or alleged failure on the part of the City to inform Contractor
of non-compliance with any requirement imposed no additional obligation on the City nor does it
waive any rights hereunder.

1.1.11 Requirements Not Limiting. Requirement of specific coverage or limits
contained in this section are not intended as a limitation on coverage, limits, or other requirement,
or a waiver of any coverage normally provided by any insurance.

1.1.12 Insurance for Subcontractors. Contractor shall include all subcontractors
engaged in any work for Contractor relating to this Agreement as additional insureds under the
Contractor's policies, or the Contractor shall be responsible for causing subcontractors to
purchase the appropriate insurance in compliance with the terms of these Insurance
Requirements, including adding the City, its officials, officers, employees, agents and volunteers
as Additional Insureds to the subcontractot’s policies. All policies of Commercial General Liability
insurance provided by Contractor’s subcontractors performing work relating to this Agreement
shall be endorsed to name the City, its officials, officers, employees, agents and volunteers as
additional insureds using endorsement form 1ISO CG 20 38 04 13 or an endorsement providing
equivalent coverage. Contractor shall not allow any subcontractor to commence work until it has
received satisfactory evidence of subcontractor’s compliance with all insurance requirements
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under this Agreement, to the extent applicable. The Contractor shall provide satisfactory evidence
of compliance with this section upon request of the City.
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EXHIBIT “F”
WORKER’S COMPENSATION INSURANCE CERTIFICATION

WORKERS' COMPENSATION DECLARATION

| hereby affirm under penalty of perjury one of the following declarations:

(ONE OF THE BOXES BELOW MUST BE CHECKED)

Carrier

Policy Number

[ have and will maintain a certificate of consent from the California Labor Commission
to self-insure for workers' compensation, as provided for by Section 3700 of the Labor
Code, for the performance of the work to be performed under this contract.

I have and will maintain workers' compensation insurance, as required by Section
3700 of the Labor Code, for the performance of the work to be performed under this
contract. My workers' compensation insurance carrier and policy number are:

 certify that, in the performance of the work under this Agreement, | shall not employ
any person in any manner so as to become subject to the workers' compensation laws
of California, and | hereby agree to indemnify, defend, and hold harmless the City of
San Clemente and all of its officials, employees, and agents from and against any and
all claims, liabilities, and losses relating to personal injury or death, economic losses,
and property damage arising out of my failure to provide such worker's compensation
insurance. | further agree that, if | should become subject to the workers'
compensation provisions of Section 3700 of the Labor Code, | shall forthwith comply
with those provisions.

WARNING: FAILURE TO SECURE WORKERS’ COMPENSATION .
COVERAGE [S UNLAWFUL, AND SHALL SUBJECT AN EMPLOYER TO
CRIMINAL PENALTIES AND CIVIL FINES UP TO ONE HUNDRED THOUSAND
DOLLARS ($100,000), IN ADDITION TO THE COST OF COMPENSATION,
DAMAGES AS PROVIDED FOR IN SECTION 3706 OF THE LABOR CODE,
INTEREST, AND ATTORNEY’S FEES.
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Dated: , 20

Consultant
By:
Title
Address
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