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Approvals: -
» Dept. Head /
SAN CLEMENTE CITY COUNCIL MEETING Attorney

Meeting Date: July 20, 2021

Department.  Community Development
Prepared By: Cecilia Gallardo-Daly, Community Development Director

Subject: - CONSIDERATION OF ESTABLISHING AN APPEAL HEARING FEE

Fiscal Impact: Yes. At this time, the cost for all unsuccessful appeals is covered by the appeal
hearing fee deposit charged to the appellants. A change from a cost-recoverable

“deposit to a flat fee would result in a partial coverage of the City’s costs to prepare

and conduct an appeal hearing. The proposed appeal hearing fee would partially

cover the costs to prepare and conduct an appeal hearing, resulting in the remaining

costs to be covered by the City, whether or not an appellant is successful in their

appeal. Based on the average City staff-time costs per hearing and the typical number

of hearing requests received each year, the average yearly fiscal impact is estimated

to be $11,672.20, should all appeals result in a hearing.

Summary: Staff recommends that Council adopt a Resolution establishing an appeal hearing fee
of $500.

Background: On June 15, 2021, the City Council introduced Ordinance No. 1715 which eliminates

the full cost recovery provisions of San Clemente Municipal Code (SCMC) Chapter
1.22 and provides instead for an appeal fee for unsuccessful appeals should the City
Council establish a fee by resolution. The City Council, at that meeting, directed staff
to provide a proposed resolution to establish a hearing fee for the Council's
consideration at the time of the Ordinance No. 1715 second reading. The City Council
expressed interest in a flat fee that is not burdensome for potential appellants, but also
expressed concemn with establishing a fee that is too low and would not allow the City
to have some recovery of the true costs of preparing for and conducting the appeal
hearing.

Discussion:  The City is authorized to charge a fee that does not exceed the estimated reasonable
costs of conducting an appeal hearing. Based on the appeals filed in the preceding
three years, staffs average cost estimate to provide appeal hearings was $1 ,667.22,
with a lowest cost estimate of $748.43. Due to the significantly varying complexity of
appeal hearings and the staff time required to conduct them, determining a minimum
set fee is challenging. Attachment 3 provides examples of staff's estimated hearing
fees for two appeals. These examples provide an analysis of the costs of appeals
while also demonstrating the variation in their complexity.

In order to offset some of the costs of conducting appeal hearings, while also ensuring
that no appellants pay more than the potential minimum cost of a hearing, staff
proposes a hearing fee of $500. This amount would cover the minimum costs of the
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contracted hearing officers’ time and incidentals, such as the hearing officer’s mileage

costs, and materials and postage. This fee is based on the minimum amount of time

a hearing officer would be required for any hearing, that being three hours. The City’s
contracts with hearing officers stipulate an hourly rate of $150, and three hours of their
time costs $450. With mileage, materials, and postage costs typically about $50, the
total fee would be $500. The proposed hearing fee will result in an average cost to
the City of $1,167.22 per hearing, the amount of the $1,667.22 average hearing cost
uncovered by the proposed hearing fee. The City typically receives about 10 appeal-
hearing requests per year, which would amount to an average yearly fiscal impact of
$11,672.20 should all appeals result in a hearing.

Recommended _

Action: STAFF ReEcCOMMENDS THAT the City Council 1) adopt a Resolution entitled A
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SAN CLEMENTE,
CALIFORNIA, ESTABLISHING A FIXED FEE FOR APPEALS UNDER CHAPTER
1.22 OF THE SAN CLEMENTE MUNICIPAL CODE, and 2) adopt Ordinance No. 1715
entited AN ORDINANCE OF THE CITY COUNCIL OF SAN CLEMENTE,
CALIFORNIA AMENDING SAN CLEMENTE MUNICIPAL CODE CHAPTER 1.22
RELATING TO FEES FOR ADMINISTRATIVE HEARINGS AND APPEALS.

1. Resolution — Appeal Hearing Fee

2. Introduced Ordinance No. 1715

3. Fee Analysis — Two Estimated Hearing Fee Calculators

4. City Council Agenda Report dated June 15, 2021 and Ordinance No. 1715.

Attachments:

Notification:  None.
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ATTACHMENT 1

RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SAN CLEMENTE, CALIFORNIA, ESTABLISHING A FIXED FEE
FOR APPEALS UNDER CHAPTER 1.22 OF THE SAN
CLEMENTE MUNICIPAL CODE

'WHEREAS, the City of San Clemente (“City”) is authorized to conduct
administrative hearings and appeals pursuant to various Chapters of the San Clemente
Municipal Code (*SCMC”); and

WHEREAS, on July 20, 2021, the City Council of the City of San Clemente adopted
Ordinance No. 1715 amending SCMC Chapter 1.22 to set a fixed fee for appeals and
administrative hearings; and

- WHEREAS, SCMC section 1.22.020 authorizes the City Council to establish, by
resolution, payment of a fixed fee to cover costs for an administrative hearing or appeal;
and

WHEREAS, these costs of processing and conducting administrative hearings and
appeals, which may include, without limitation, the cost to notice the hearing or the appeal,
staff analysis of the hearing or the appeal, preparation of the record, providing a hearing
officer, and preparation of formal documents upholding or denying the hearing or appeal, -
were, prior to Ordinance No. 1715, previously paid for entirely by unsuccessful appellants:
and

WHEREAS, administrative hearings and appeals are typically initiated by persons
or appellants other than the City, and therefore, those persons or appellants should bear
a portion of, but not in excess of, the total costs to process and conduct administrative
hearings and appeals in the event the hearing or appeal is unsuccessful; and

 WHEREAS, City staff has provided adequate data substantiating the costs of
- conducting administrative hearings and appeals that are to be covered by the proposed
fixed fee and made the data available for public review; and

. WHEREAS, pursuant to Government Code Section 66000, et seq., the City is
empowered to impose fees covering up to 100 percent of the actual costs of providing
these services; and

WHEREAS, accordingly, the City Council desires to establish a fixed fee for appeal
hearings so that appellants are required to pay partial costs of the actual time and
materials of the appeal hearing, except in cases where the appellant prevails in their
appeal; and

WHEREAS, the City Council finds that establishing an appeal hearing fee is in
keeping with prevailing practice of cities in the County and in the best interest of the City
to promote its continued financial stability; and

WHEREAS, all legal prerequisites to the adoption of this Resolution have occurred.
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Resolution No.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SAN CLEMENTE,
CALIFORNIA, DOES HEREBY RESOLVE, DETERMINE, FIND AND ORDER AS
FOLLOWS:

Section 1. Incorporation of Recitals. The foregoing recitals are true and correct and
are hereby incorporated and made an operative part of this Resolution.

Section 2. Amount of Appeals Fee. The appellant of an administrative decision in
the City of San Clemente or any person requesting an administrative hearing shall pay a
deposit of $500. Within ten (10) business days of the receipt of a request for a hearing
or appeal, the City shall notify the person requesting the hearing or appeal of the hearing
fee, unless the City-issued notice of violation or citation includes the amount of the hearing
or appeal fee. The person requesting the hearing or appeal shall deposit the hearing fee
to the City Clerk no later than fifteen (15) business days from the date of the City’s notice
of the hearing fee amount. Pursuant to SCMC section 1.22.020.B, if the appellant prevails
in the appeal, the City shall return the appellant’s entire deposit, or if the appellant partially
prevails in the appeal, the City shall return one-half of the appellant’s deposit.

Section 4. CEQA. The City Council finds that this Resolution is not subject to the
California Environmental Quality Act (CEQA) pursuant to Sections 15060(c)(2) (the
activity will not result in a direct or reasonably foreseeable indirect physical change in the
environment), and 15060(c)(3) (the activity is not a project as defined in Section 15378)
of the CEQA Guidelines, California Code of Regulations, Title 14, Chapter 3, because it
has no potential for resulting in physical change to the environment, directly or indirectly.

Section 5. Severability. The provisions of this Resolution are severable and if any
provision of this Resolution is held invalid, that provision shall be severed from the
Resolution and the remainder of this Resolution shall continue in full force and effect, and
not be affected by such invalidity. ‘

Section 6. Effective Date. This Resolution shall take effect 30 days after its
adoption. ‘

Section 7. Certification. The Mayor shall sign this Resolution and the City Clerk
shall certify to the passage and adoption of this resolution and enter it into the book of
original resolutions.

PASSED AND ADOPTED this 20th day of July, 2021.

ATTEST:
City Clerk of the City of Mayor of the City' of San

San Clemente, California Clemente; California
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Resolution No.

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) §
CITY OF SAN CLEMENTE )

I, JOANNE BAADE, City Clerk of the City of San Clemente, California, do hereby certify

that Resolution No. was adopted at a regular meeting of the City Council of the
City of San Clemente held on the day of ,
, by the following vote:

AYES:

NOES:

ABSENT:

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal of
the City of San Clemente, California, this day of ,

CITY CLERK of the City of

San Clemente, California

Approved as to form:

City Attorney
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ATTACHMENT 2

ORDINANCE NO. 1715

AN ORDINANCE OF THE CITY COUNCIL OF SAN
CLEMENTE, CALIFORNIA AMENDING SAN
CLEMENTE MUNICIPAL CODE CHAPTER 1.22
RELATING TO FEES FOR ADMINISTRATIVE
HEARINGS AND APPEALS

WHEREAS, the City of San Clemente ("City") is authorized to conduct administrative
hearings and appeals pursuant to various Chapters of the San Clemente Municipal Code; and

WHEREAS, currently, Chapter 1.22 of the San Clemente Municipal Code provides for the
payment of the full costs of administrative hearings and appeals by the person requesting such
hearings and appeals if such appellant is unsuccessful in reversing the decision in question; and

WHEREAS, the costs of such hearings and appeals include the costs to notice the hearing or
appeal, staff analysis of the matter which Is the subject of the hearing or appeal, the cost of a hearing
officer, preparation of the record, and preparation of formal documents upholding or denying the
administrative hearing or appeal; and

WHEREAS, the City Council wishes to amend the code to provide for a fixed fee for such
hearings and appeals, to be established by a separate resolution of the City Council.

NOW, THEREFORE, the City Council of the City of San Clemente, California, hereby
ordains as follows: _

SECTION 1. Chapter 1.22 of the San Clemente Municipal Code is hereby
amended to read as follows: - - o

“4.22.010 - Purpose.

The purpose of this chapter is to establish a process for imposing
and collecting costs associated with administrative hearings and
administrative appeals authorized by the San Clemente Municipal
Code.

1.22.020 - Hearing Fee.

A. Whenever an- administrative hearing or administrative appeal is
authorized under any provision of the Municipal Code, and except as
otherwise provided by this Municipal Code or state law, the person
requesting the hearing or appeal shall pay a hearing fee, if such a
fee is established by City Council resolution, which shall be refunded
if the person so requesting the hearing or appeal prevails in the
hearing or appeal, as set forth in Subdivision B below.
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B As used in this section, the term "prevail" shall mean the decision or
action of the City for which the hearing or appeal is requested is
overturned or reversed in its entirety.

1. If the person requesting the hearing or appeal is successful in
modifying only a portion of the City's decision or action, then
the person requesting the hearing or appeal shall pay one-half
of the hearing fees. '

2. If challenges to multiple administrative citations are
consolidated into one hearing pursuant to Section 1.20.080.C,
and the person requesting the hearing is successful on one or

 more, but not all citations, then the person requesting the
hearing shall pay one-half of the hearing fees.

1.22.030 - Deposit of Hearing Fee.

A. The City-issued notice of violation or citation shall include the amount
of the hearing or appeal fee, or within 10 business days of the receipt
of a request for a hearing or appeal, the City shall notify the person
requesting the hearing or appeal of the hearing fee. The person
requesting the hearing or appeal shall deposit the estimated hearing
fee with the City Clerk no later than 15 working days from the date of
the City's notice of the hearing fee. If such hearing fee is not
deposited by such time, the right to the hearing or appeal shall be -
.deemed waived.

B. Advance deposit hardship waiver.

1. . A person requesting the hearing or appeal who is financially
unable to make the advance deposit of any applicable fine,
hearing fee, or appeal fee may file a request for an advance
deposit hardship waiver form, available from the City Clerk
within fifteen (15) calendar days from the date of service of
the notice of violation or citation. The Director of Finance, with
the concurrence of the City Manager, shall be authorized to
establish a reasonable policy, including criteria, for
determining financial ability to pay the applicable fine and
hearing or appeal fee.

2. The requirement of depositing the full amount of the fine,
hearing fee, or appeal fee shall be stayed unless or until the
Director of Finance makes a determination not to issue the
advance deposit hardship waiver.

3. The Director of Finance may waive the requirement for
advance deposit only if the filer submits to the Director
evidence that shows to the Director’s reasonable satisfaction

7-20-21 1 12A-7



that such party is financially unable to deposit the total amount
of the fine, hearing fee, or appeal feg, or Hearing Officer costs
in advance of the hearing.

4. If the Director of Finance determines not to issue an advance
deposit hardship waiver, the filer shall remit the fine, hearing
fee, or appeal fee to the City within five (5) days of the date of
that decision.

5. The Director of Finance shall provide his or her reasons for
granting or not granting an advance deposit hardship waiver
in writing and serve it on the violator. The Director's decision
shall be final.

SECTION 2. This Ordinance shall become effective 30 days after its

adoption.
APPROVED AND ADOPTED this__day o_f , 2021.
ATTEST:
City Clerk of the City of Mayor of the City of San
San Clemente, California Clemente, California
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- STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF SAN CLEMENTE )

I, JOANNE BAADE, City Clerk of the City of San Clemente, California, hereby
certify that Ordinance No. having been regularly introduced at the meeting of
, was again introduced, the reading in full thereof
unanimously waived, and duly passed and adopted at a regular meeting of the City
Council held on the day of , , and said ordinance was
adopted by the following vote:

AYES:

NOES:

ABSENT:

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of the

City of San Clemente, California, this __ day of _- )
CITY CLERK of the City of

San Clemente, California

Approved as to form:

City Attorney
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Hearing Fee Caiculator Exampie #1

Hours
City Staff Costs '
Schedule Hearing 0.50
Notice the Hearing 0.50
Staff Analysis (Prepare staff report) 1.50
Document Preparation 0.50
Attend Hearing 1.50
City Counsel Costs
Research City Records ~ N/A
Review City Dacuments N/A
Attend Hearing N/A
Hearing Officer Costs
Review Staff Report and Documents 1.00
Attend Hearing 1.00
Prepare Disposition 1.00
Typical Mileage Cost 1.00
Typical Mailing Cost 1.00

Total Estimated Hearing Fee

Rate/hour
*

$54.11
$54.11
$61.92
$61.92
$61.92

# %

$195.00
$195.00
$195.00

% ok g

$150.00
$150.00
$150.00
$25.00
$6.50

ATTACHMENT 3

Line Item Cost

$27.06
$27.06
$92.88
$30.96
$92.88

$0.00

$0.00
$0.00
$0.00
$0.00

$150.00
$150.00
$150.00
$25.00
$6.50

$752.33

*Based on Fully-Loaded (benefited), median salary of Code Compliance staff or Admin. Assistant

*¥Based on Legal Counsel invoiced hourly rate

¥**Based on City's approved pay rate, typical mileage charged, and current rate for certified mailings
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Hearing Fee Calculator Exaniple #2

Hours Rate/hour Line ltem Cost

City Staff Costs *
Schedule Hearing 0.50 $54,11 ’ $27.06
Notice the Hearing 0.50 $54.11 $27.06
Document Preparation/Review 3.00 $61.92 5185.76
Set-up Hearing 1.00 $54.11 $54.11
Attend Hearing (2 staff) 6.00 $61.92 $371.52

City Counsel Costs ek
Research City Records 0.50 $195.00 $97.50
Review City Documents 0.50 $195.00 $97.50
Staff Analysis (Prepare staff report) 1.00 $195.00 $195.00
Attend Hearing 2.00 $195.00 $390.00

Hearing Officer Costs Fk
Review Staff Report and Documents : 3.00 $150.00 $450.00
- Attend Hearing 3.00 $150.00 $450.00
Prepare Disposition - 3.00 $150.00 $450.00
Typical Milage Cost A 1.00 $25.00 $25.00
Typical Mailing Cost 1.00 $6.50 $6.50
Total Estimated Hearing Fee ‘ $2,827.00

*Based on Fully-Loaded, median salary of Code Compliance staff or Admin. Assistant
**Based on Legal Counsel invoiced hourly rate
***Based on City's approved pay rate, typical mileage charged, and current rate for certified mailings
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. Dept. Hea Lor Ol
SAN CLEMENTE GITY COUNGIL MEETING . Aﬁomfiﬁb
Meeting Date: June 15, 2021 : Finanoe

———

Department.  Gity Attorney
Community Development Department

Prepared By: * Scott C. Smith, City Attorney
Cecllia Gallardo-Daly, Community Development Director

Subject: CONSIDERATION OF AN ORDINANCE AMENDING SAN CLEMENTE MUNICIPAL CODE
CHAPTER 1.22 TO SET A FIXED FEE FOR APPEALS AND ADMINISTRATIVE HEARINGS

Fiscal Impact: The fiscal impact of this amendment is dependent upon the appeal hearing fee
‘ cost. Atthis time, the cost for all unsuccessful appeals is covered by the appeal
hearing fees charged to the appellants. Any set appeal hearing fee that does
not cover the cost of some or all hearings will have a negative impact on the
City’s finances, as those currently unbudgeted costs will then be paid for by the
general fund.

{  3lackground: In2018,the City Councilamended Chapter 1.22 of the San Clemente Municipal
‘ Code (“SCMC") to authotize full recovery of costs of administrative hearings
and appeals from individuals seeking those hearings and appeals
(“appellants”) when thelr appeals are unsuccessful. At its meeting on June 1,
2021, the City Council asked that staff prepare and present an ordinance

repealing that full cost recovery and providing instead for a fixed fee,

Discussion:  The current version of SCMC Chapter 1.22 contains basic provisions relating
to fees for administrative hearings and appeals (“appeals”). Sections 1.22.010
through 1.22.030 provide for payment of the costs of unsuccessful appeals from
unsuccessful appellants rather than coverage of them by the general fund. At
its June 1, 2021 meeting, the City Gouncil asked staff to returmn with (1) an
ordinance amending Chapter 1.22 to provide instead that appeals be subject to
a fixed fee, which would be recoverable by successful appellants, with the
inclusion of a provision to allow a hardship waiver, and information on a fixed

fee amount.

The attached draft Ordinance eliminates the full cost recovery provisions of
Chapter 1.22 and provides instead for an appeal fee for unsuccessful appeals
as set by resolution of the City Council. (The provisions of Section 1.22.040
providing for fee refunds from unsuccessful appellants are now consolidated
~ into Section 1.22.020.} If Council were to introduce this draft Ordinance for first
reading, it could simultaneously give instruction of what, if any appeals fee
should follow. Staff could then prepare and notice a resolution adopting an
appeals fee for subsequent Council consideration. The fee could be set to take
. effect concurrently with the effective date of the Ordinance, The remainder of

City Council Agenda Report
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Chapter 1.22 would remain intact.  The current information refated to feesis
based on the actual amount of fees collected for the cost of the appeal hearings
held.

AN

Appeal Hearing Fee Collected
Highest appeal hearing fee collected $3,697.27
Lowest appeal hearing fee collected $1,614.37
Average of hearing fees collected ‘ $2,601.85

Appeals tend to involve complicated cases that require additional staff time for
the preparation of the report and supporting documentation. In addition, the
hearing may take up fo a full day of staff and the Administrative Heanng
Officer's time. Prior to the appeal hearing fee, the cost of the Administrative
Hearing Officer was covered by the General Fund. The last budgeted amount
for the hearings té cover the cost of the Administrative Hearing Officer was
$10,000. The consideration of a flat fee for an appeal hearing in the amount of
$250 to $500 per appeal would likely not be cost recoverable. In comparison,
the fee to appeal a Planning Permit by a hearing body is a flat fee of $1,250.99.

Recommended
Actions: STAFF RECOMMENDS THAT the City Council:

1. Consider introducing for first reading an Ordinance entitled:

AT

AN ORDINANCE OF THE CITY COUNCIL OF SAN CLEMENTE,
CALIFORNIA AMENDING SAN CLEMENTE MUNICIPAL CODE
CHAPTER 1.22 RELATING TO FEES FOR ADM!N!STRATIVE
HEARINGS AND AFPEALS

2. Give staff direction on the possibility of bringing back a resolution
establishing an appeals fee pursuant to this Ordinance,

Attachments: 1) Proposed Ordinance
2) Agenda Report from June 1, 2021

8-15-21 / 9B-2
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ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF SAN
CLEMENTE, CALIFORNIA AMENDING SAN
CLEMENTE MUNICIPAL CODE CHAPTER 1.22
RELATING TO FEES FOR ADMINISTRATIVE
HEARINGS AND APPEALS

WHEREAS, the City of San Clemente ("City") is auihorized to conduct administrative
- hearings and appeals pursuant to various Chapters of the San Clemente Municipal Code; and

WHEREAS, currently, Chapter 1.22 of the San Clemente Municipal Code prowdes for the
payment of the full costs of administrative hearings and appeals by the person requesting such
“hearings and appeals if such appeliant is unsuccessful in reversing the decision in question; and

WHEREAS, the costs of such hearings and appeals include the costs to notice the hearing or
appeal, staff ana!ysns of the matter which Is the subject of the hearing or appeal, the cost of a hearing
officer, preparation of the record, and preparaﬂon of formal documents upholding or denying the
administrative hearing or appeal; and

: WHEREAS, the City Council wishes to amend the code to provide for a fixed fee for such
hearings and appeals, fo be established by a separate resolution of the City Councit.

NOW, THEREFORE, the City Council of the City of San Ciemente, California, hereby
ordains as follows

SECTION 1. Chapter 1.22 of the San Clemente Municipal Code is hereby
amended to read as follows (additions shown in underiine and deletions shown in

strikethrotgh):
“4.22.010 - Purpose.

The purpose of this chapter is to establish a process for imposing
and collecting costs associated with administrative hearings and
admlmstrative appeals authonzed by the San C!emente Mumc:pal Cads.

1.22.020 - Hearing Fee.

A.  Whenever an administrative hearing or administrative appeal is
authorized under any provision of the Municipal Code, and except as
otherwise provided by this Municipal Code or state law, the person

6-15-2179B-3
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requesting the hearing or appeal shall pay a hearing fee, which may
be established by City Council resolution, except-where-which shall
be refunded if the person so requesting the hearing or appeal
prevalls in the heanng or appeal as set forth in SUdeVISIOH B below

B As used in this section; the term "prevail" shall mean the decision or
- action of the City for which the hearing or appeal is requested is
overturned or reversed in its entirety.

1. 'l the person requesting the hearing or appeal is successful in
modifying only a portion of the City's decision. or action, then
the person requesting the hearing or appeal shaII pay one-half
of the hearing fees.

2. If challenges to multiple administrative citations are
consolidated into one hearing pursuant to Section 1.20.080.C,
and the person requesting the hearing is successful on one or
more, but not all citations, then the person requesting the
hearing shall pay one-half of the hearing fees.

1.22.030 - Deposit of Hearing Fee,

A. The City-issued notice of violation or citation shall include the amount
of the hearing or_appeal fee, or Wwithin 10 business days of the
receipt of a request for a hearing or appeal, the City shall notify the
person requestmg the heanng ar appeal of the heanng fee, -wmeh

request-for-heating-ernetice-of-appeal: The person requestmg the
hearing or appeal shall deposit the estimated hearing fee with the
City Clerk no later than 15 working days from the date of the City's
notice of the hearing fee. If such hearing fee is not deposited by such
tims, the right to the hearing or appeal shall be deemed walved.

6-15-21/9B-4
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B.  Advance deposit hardship walver.

1. . A person requesting the hearing or appeal who is financially
unable to make the advance deposit of any applicable fine,
hearing fee, or appeal fee may file a request for an advance
deposit hardship waiver form, available from the City Clerk
within fifteen (15) calendar days from the date of service of
the notice of violation or cltation. The Director of Finance, with-
the concurrence of the City Manager, shall be authorized to
gstablish _a reasonable policy, including criteria, for

determining financial ability fo pay the applicable fine and
hearing or appeal fee.

2, The requirement of depositing the full amount of the fine,
hearing fee, or appeal fee shall be stayed unless or until the
Director of Finance makes a determination not to issue the
advance deposit hardship waiver.,

3. The Director of Finance may waive the requirement for
advance deposit only if the filer submits to_the Director
evidence that shows to the Director's reasonable satisfaction
that such party is financially unable to deposit the total amount
of the fine, hearing fee, or appeal fee, orHearing Officer costs
in advance of the hearing.

4. If the Director of Finance detemiines not to issue an advance

deposit hardship waiver, the filer shall remit the fine, hearing
fee, or appeal fee to the City within five (5) days of the date of

that degision.

5. The Director of Finance shall provide his or her reasons for
"granting or not granting an advance deposit hardship waiver
~ in writing and serve it on the violator. The Director's decision

shall be final.

6-15-2179B-5
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SECTION 2. This Ordinance shall become effective 30 days after its adoption.

PASSED AND ADOPTED this day of - ,
ATTEST:

City Clerk of the City of Mayor of the City of San
San Clemente, California Clemente, California

6-15-21/9B-6
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF SAN CLEMENTE )

I, JOANNE BAADE, City Clerk of the City of San Clemente, GCalifornia, hereby
certify that Ordinance No. having been regularly introduced at the meeting of
, was again introduced, the reading in full thereof
unanimously walved, and duly passed and adopted at a regular mesting of the City
Council held on the day of , , and said ordinance was
adopted by the following vote:

AYES:

NOES:

ABSENT:

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal of the |

City of San Clemente, California, this _____ day of ,
CITY CLERK of the City of

San Clemente, California

Approved as to form:

City Attorney

6-15-21/ 9B-7
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Appravalg:
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- AGENDAREPORT ~ Givtanes [\
, apt Head 4
SAN CLEMENTE CITY GOUNGIL MEETING Atorisy SRS

Mesling Date: May 1, 2018 Fnange 0T

Depariment;  Gily Attomey
Prepared By, Spolt Smith, City Attornay

Subfeot: ORDINANGE AMENDING MUNIGIFAL GODE T REGOVER COSTS OF ADMNISTRATIVE
HEARINGS AND APPEALS

Fiscal tmpact: 1 adopted, together with a resolution establishing raasonsble fees, the City will be
abla to recover the costs assodlated with conduoting administrative hearings and
appeals In those cases where the Clty prevalls in the progeedirig,

Summary: - Stif recommends that the Clty Couniel a) Introdute the attached ordinanoe which
authorlzes ‘the recavery of faes for adminiatrative hearings and #ppeals, givas the
Gily svle disargtion to pensolidate multiple adminlstrative chation challenges by the
same parsan inte dne hearing, limlts the numbar of times a hearing may ba -
cantinued, and makes some minar coftedtions to the coda relating to adrinistrative - -4
citations, and b} direct &t4ff to notice a putlic hearing pursuant to Govemment Coda (

Seotlons 66018 and 68018 to adopt & resolution sstablishing reasenable hearing

. fess,

Background: The City Mansger requasted that an ardinancs be prepared fo aliow the City to
- recover ihe casts assdaiated with conducting administrative hearings and appeals in
those casas where the Glty pravalls in the proseeding, _ ,

Diseussion:  Cumently when the Clty condutts an administrative haaring or appeal, i bears the
financlal burden of processing and condudting thase praceedings, Including all staft
time, maferials and the fees and costs for a hearing officer, with the exception of
haarings conducted pursuant fo Munisipal Code saction 8,860,020 relaling to
shapping carts, Since these proceedings are typleally hitiated by persons sesking
review of an adminlstrative deciston or challenging the impogition of a fine, the cost
of the proceedings should be bome by such parsons, nless they prevall in the

' proteeding,
New Chapter 1.22 provides that any person seeling an adminlstrative hearing or
filng an appeal under any provision of the Municipa! Code shall be required to pay
the' costs associated with the hearing, énd depasit those costs with the request for
hearing/notice of appeal, unless such person prevalls In the hearing/appeal. In the
event that a person seeking the hearing or appeal prevails oh some of the claims, it
" shall be responsible for only 1/2 of the costs,

In addition to, the cast recovery provislons of new Chapter 1.22, the drdinance
amends Municipal Code Section 1,20.080C to give the CRy sole diseretion to
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cxonsalidate ohaflanges fo mump le adminlsirative oliatlona by the same parsr.m hloa
single hesting, and limifs the number of continuances that may be gramed for
administrative hearings and apﬁeais, and make soveral other modifications In
-Ghapter 1,20 fo be sonsisiant with the new provislons relafing to-cost ramvery The
proposed ordibance alse amends Section 120,000 relating fo fudlclel review of
administrative cltafions to corfset a referensa fo the Celifornla Government Cods

snd to update the address of tha Orange Coutily Supsiior cuurt whers appgals from
administiative cltaﬂcm de’rermmatimns ara fled, :

Lastly, In order to eomply with Govemment Code Beatians 86016 and 68018, It is
recommended that the Gily Gatinoll ditet steff to provide holics for a public hearing
ta be held hefore the Clty Gouncl! to adapt, by resclution, the new fees for appea!s, .
which will be on 8 ime and matsilale recovery besls, -

STARF RECOMMENDS THAT tha city Courtell a} irviroduce the attached ordinance which

1) adds a new Chapler 1.22 to the Mutlclpal Gode relating to fees for administrative
hearings and appeals and 2) amends Sactioh 1,20,080 relating to judiclal redew of
adminlstrative clialions lo sorrest a rafetende to the Government Code wnd ypdate
the addiass for the Orange Courty Superior Gourt, and b) diredt stalf to tiofice &
pihilio hearlng pumstant to Sovermmrant Gﬁdﬁﬁe*ﬂﬁﬁs‘%m Gard '6’6’01 Bto estabhah.
reasanabfe hearing fees,

1, ORDINANGE NO. ___; AN ORDINANGE OF THE OITY GOUNGIL OF THE . |

CITY OF SAN GLEMENTE, CALIFORNIA, ADDING A NEW CHAPTER 1,22 TQ
TITLE 1 OF THE AN CLEMENTE MUNICIPAL GODE RELATING TO FEES FOR
ADMINISTRATIVE HEARINGS AND APPEALS AND AMENDING SECTIONS
120,080 AND 1,20.090 OF CHAPTER 1,20 OF TITLE 1 OF THE MUNIGIPAL
GODE RELATING TO JUDICIAL REVIEW OF ADMINISTRATIVE CITATIONS,

Notice of faz to be published as noted sbove,
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 ORDINANGE NO,

AN, ORDINANGE OF THE GITY GOUNGIL OF THE
CITY OF SAN CLEMENTE, GALIFORNIA, ADBING A
NEW CHAFTER .1.22 7O THLE 1 OF THE AN
CLEMENTE MUNICIPAL GODE RELATING TO
FEES FOR ADMINISTRATIVE HEARINGS AND
APPEALS AND AMENDING SEGTIONS 1.20.080.
AND 1,90,090 OF GHAPTER 1,20 OF TITLE 1 OF
THE MUNICIPAL CODE RELATING TO JUDIGIAL
REVIEW OF ADMINISTRATIVE CITATIONS

WHEREAS, the Clty of San Glmante ('Clty") is authorized to conduct
administrative hearings and appeals pursuant to varlous Chapters of the San Claments

Munfoipal Cade; and

WHEREAS, becayse the Clly has not established & fee for such administrative
hearihgs, tha CHy cumently bears fthe burden of procsssing and conducting
adminlstrative hearlngs and appeals, which sosts Indjude, without limfation, the costs to

"noticé the hearing ar appeal, staff analysis of the matter which Is the sublent of the

hearing or eppeal, the oost of @ hearing officer, preparation of the record, and
proparation of formal dasuments upholding or denying the administative hearlng or
appeal; and , o ‘ .

\WHEREAS, admiistrafive hearings end eppeals are typically Initieted by

fersons other fhan the City, and therefore, those persons should bear the costs fo
process and conduct administraive hearings and appeals In the event the hearing
results In a deaiston upholding the Clty's defermination; and

WHEREAS, the cun;ent miunloipal ¢ode provisions refating to the |udicial appeal -

of hearngs held to appesl administrative diations should be revised fo corrent tha
statutory reference to the Californla Govermment Code and to update the addtess for
tha Orange Gounty Supedor Calrt at which such judiclal appeals are to be filed,

. NOW, THEREFORE, the Glty Couriol of the Clty of San Clements, Califorhis,
haraby ordalns a5 follows: |

Sectien 1: New CGhapter 1.22 of Title 1 of the Municlpal Gode of the Gty of San
Clemente s heraby added to read in its eniirety as follows:

5118 /843
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Chapter 1,22 ~FEES FOR ADMINISTRATIVE HEARINGS AND APPEALS

122,010 P Urpass

. The purpose of thia Ghapler {s to establlsh & process for Imposing and collexting

costs mssoclated with adminisitative hearings &nd appedis. authorizad by the San
Clemnents -Municlpal Gode, The provisions of this ohapter ensure that the Cily Is not
unduly burdened by the cost to defand imsusesasfil, and often frivolous, appeals of the

City's adminlstrative remadies, Inoludlng these mpesad In ordsr fo protect fhe publie N

from dangeroug bulldings and staclures, nulsamees, and to - enhange sstablished
rezidential heighbarhoods, commerelal, Widustial end public distrlols, open spage and

racteational amenitles.
122020  Hearlhy Fes

A, Whenaver an admiyisttative hearny or appesal {s authorized under

.any provislon of the Munlelpal Code, and excepl as ptherwlse provided by ihls
Murtielpal Code or state taw, the person requeasting the hearitng or appeal shall
pay 8 hearng fee, which may be established by Clty Souncil reselution, exespt

« where tha parsoh s¢ requesting the hearing or appeal prevails In the heating or

* “appesl; w6 Fat Torth Ih subdiVislon B belaw. ANy hearing fea shall not excead the
avtual costs fo the Cfty of conduciing the hearing, including, but not limited fo -

staif time {3 notice the hearing and prepare an analysia of the matter whish 8 ihs _ ( !

wubject of the haaring or appeal, the preparation of any records ar docurments
used In the hearlng, incduding the formal documents upholding or denying the
adminlstrative hearing or appeal, atiendance at the hearing or appeal by Gty
ghaff, consuitants; and attomaye, and the full feas and costs of the hearing officer
tetained by the Cliy fo condtiet the adminkstiative haaring or appeal. ‘

B, Asused in this section, the term *prevall” shall rmean the declston or
aufion of the City far which the hearing or appeal ls requested Is overlumed or

revarsed It s ertirsty. .

: 1. Ifthe persoh requesting the hearing or appeal ls sUcéessfu}

It trsocifying orly 2 porfion of the Gity's dedislon or action, then the person
requesting the hearing or appaal shall pay one-half (1/2) of the hearng
foos. ' C

2. ohalenges o multiple administrative cltations are.
oonsolidated into ohe hearing pureuant to Sedon 1.20.080C, and the
parson requesting the hearing s auceaseful on one or mare, bul nat al
olatlons, then the person requesting the hearing shall pay ene-half (1/2) of

the hearing fess, .
122,030  Depostt of Haaring Fes
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. A Withn ten (10) working days of the recelpt of & rsguest for
hearing or appedl, the Oliy shall nofify the person requesting the hearing or
appenl of the hearlng fee, which shall bs pased on Glty StafFs estimate of the
cosfe of the hearing or apped| and complextty of the hearing at the fime of the
fling of the request for hearing or notica of appeal, The person requesting the
hearing or appeal shall depost the sstimated hearing foe with the Clty Cletk no

. later thap fiften (18) business days from the dale of the Chy's notles of the

1 hearing fee. If such hearlng fos Is not depostted by sueh time, the right to tha
hearing or appeal shall be deemed walved, :

B.  Aclual cost of hearlng exceads estimate.

1. In the event that the aotusl hearlng foe Is nore than the
depostt pald, and the persbn tequesting the hearing or appeal doss not
prevall or Is sucsessful In medifying only a portion of the City's action or
daclsfon, the additional costs, fany, shall become a debt owed to the Clty
by the appallant, and such additiona) costs shall be due and payable to
the Clty tipan the lssuance of a detlsion by the hearing officer denylng tha
offender’s appeal, If no Judlelal review fs sought within the time fimits
spedfed In Seation 1.20.080; ar &t such time &s 4 _tour of proper

"7 jurlsficlidn fiiids Tor the Gify Of & fudlclal Tevisw of an administrative order.

2, Payment of any addifional costs owsd to the Ofty &

delinquent thirty (80) days efter the costs become due and payzable,

Delinguent costs shall be treated as an account resaivable by thy Gity and

shal be subject {0 the Olty's established policy for delinguent accounta

- recelvable, Furthermiors, the offender ehal alsa b required to pay fo the
City ite actual costs of sollection, ' :

C,  Inthe event that the aolual hearing fees ure less than the depostt
pald, and the person requesting the hearing or appeal doss not pravall or is
succassful In modifying enly & pottion of the Clty's aation or deglslan, the Gity
shall refund any excess cosis to stich parson as set forth in Section 1.22.050 of

this Chiapter,
122,040 Refund of fines and heaving fee fo prevaliing party

A In the event that the parson requesting the administrative heating
or appeal prevalis, the Cly shall refund the hearing fee, In It entiraty, to such
-person within fitteen (15) business days of the date of thé hearing decision.

B. . Inthe event that the parson requesting the administrative haaring
ar appeal ks sucoessful in madifying only a portion of the Bity's attion or decision,
the Clty shall rafund one-half (1/2) of the heating fee to such parson within fiftaen
{15) business days of the dale of the hearing dedision.

6118 /9A8
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Seaflon 2r Sedtion 1,20.040B.7, of Ghapter 1,20 of Tile 1 of the Munkilpa

Gode Js heraby amendet In is sntlrety 1o read as follows:! _

7. Explain the progsdure for obtalning sn adminlstrative hearing, epscifioaily,

nofice that the sppeliant must maks a wiitten requast within ten (10) workdng days from
the date the administtive citation Is lssusd, pay the appilcabls hearing fas, and that

the appellant will be notifiad by mall of the date of the hearing; and

socton 31 Sertlon 1.20,070.D of Chapter 1.20 of Tile 1 of the Munislpal Gods

Is hatahy amended In s enﬁrety_to read a8 follows:

D, No Waiver. Under to sfoumstanoas shall the payment of the
sdministrative fine consfifuts 8 walver of the nffender's right to g hearing,
Tharefore, an offendar may pay the adminlstrative fine within the ten (10) working
day petiod end #isa oblein a hearng to protest the Impostion of the’
administrative fine, provided that the offender makes a Hmely request for &
hearigg and timely deposits the required hearing fee, as descrbad in Ssction
1.22.030, . . .

Seution 4 Saafion 1.20.080C of Chapler 1,20 of Title 1 of the Municlps] Gods Is

‘heraby amended I ity entlréty (9 Tead as folloiisl™

.. G Notiflsation of Hearing., At least teh (10) working days prior to the date
of tha hearng, the Oity shall, by regiatered or sariifled mall or persotal satvice,
give notics to he parson raquasling the administrative hearing or appeal of the
time, date, and focatlon of the heating, In the event a parsun seeks o challangs
multiple vitations, the Clfy, In tts sole discretion, may consalidats alf such eifation

ohallenges Info a single hearng.

Seation & Section 1.20.080.G. of Chapter 1.20 of Tile 1 of the Munlclpal Cods e
hereby amended [n its entiraty fo read as follows: ‘

&, Failure to Attend Adm}nistratlve Hearing.

1. Walver of Right fo Hearlng: Fine and Hearing Fea Immediately Dug and
Payable, The appellants fallura to appear at & hearing shall constitute & walver

‘of the right to & hearing, & forfalture of the heating fee deposlt, as well as &

walvet of & right o judidal raview of the Imposition of the adminstrative fina
wsuant to Section 1.20,080, An appellant's faliure to appear at the hearing shall
a presvimed an admission of guUllk to the munlelpal cods violation charges as
Indiseied on the administrative oftation, The adminleirative fine gpplicable to the
administrative ¢ltation, and acditional hearing fees, i any, shall ba Immediately

~ dus and payable Unless an extenslan Is granted pursuant fo subzabtion 2 of this

8actlon 1.20,088,
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2. Good Cause. Upon a showing of goad cause by the appelisnt, the
Hearing Officer may sxouse the appeliant's failure to appsat &t the heatlng and
reschedile the heating. Under no sirumstances shall the hearing be
rescheduled more than ona (1) fime; provided, however, that I, sfter the Tirst
reschedilled hearing, the appellant pays a deposht In ths amount of the
administrative fine, or finss, and all applicable hearing faes, the haaring may be
rescheduled one (1) additional ting, Nothing In this subsection shall be

Interpreted to mean the appellant is excused from the requirement of paying the i

administrative fine, hearing fee or fees, of appeating at 4 hearing.

Sactlon 6: Seotion 1.20.080 of Chaptar 1.20 of Title 1 of the Munlolpal Code is
hereby amehded by adding a new subdivision H to read as follows:

H. Continuance of Hearing.

1. Any person requesting an adminlstrative heating or appes! Tty
requiest a cantinuance of hissher hearing date, -provided, however, that the
person requesting the appeal shall ba rasponsible for hearing office and City
staff, consuftant and attomoy's expenges, If any, lnclired as a result of the
confinuance. o . o
-0 2. Nomars than fwo (2) continuances of an adminftrative heating or
appeal shall bo granted, unless the Clty approves a further continuance fur gosd
cause, which shal be determined In iie sole diseretion of the Gty Managsr or'his

" deslgneg. Any person who falls fo appear at a hearing, as desorthed in Section
1.20.080G, shall not be entiled to & cortinuance as provided hereln; such
person's relief, if any, from fallure to sppear shall be limited fo the provislons sat
forth In Section 1.20.0808.2, : :

3, The Clly Manager, or hls designee, shall have the sole discretion to -
walve the payment of haaring officer and/or staff expenses incumed by the Clly
as the result of a continued adminlstretive hearing or appeal, In the event tha
confinuance Is the result of exigent drmumstanoss, Including, but hot imited to
iinesa or other unforsseen airoumatance,

‘Seotion 7: Section 120,090 of Ghapter 1,20 of Tite 1 of fhe Municipal Code fs
hereby atnended in fts entirely o resd as follows;

If an administative order is rendered In favor of the Cily, the offender may seek
judicial review of the adminisfrative ordet by doing bne of s foljowing:? ,

A, Appesl the administralive arder pursyant to Government Code Section

. 580894 within twenty (20) calendar days after sarvice of the administrativa order. Sush
an appes shall ba mads by fling & notica of appeal with the Clark of the Givi Division of .

the Orenga Counly Supstior Court, Central Justics Center located st 700 Civie Canter

Drive West, Santa Ana, GA, 82701 along with applicable filng fees and 4 copy of the

B-1-1878AT
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adminlstrative order, The appedaling parly shall slse ssrve a copy of the notlos of appeaf
on fhe Ciy of San Clemente at that fims by delivering the same In parson o malling the
gsame by firel class mall, postage pre-gakd, iotum recelpt regiestsd fo; San Olemerde
Clly, Glerk, 810 Galle Negosls; 8an Clerments, Dalifornia 82878, If no eippeal notine e
fliad within the fwenty (20) calehdar day petiod, the deolsion shall be deemad final; of

. B, Fla a pelitish for & wit of mandate pursuant to Code of Clvll Pm‘cedure
Saction 1094.5 within ninety (00) ealendar days afler sarvics of the administrative order,

Seetion B: The Oty Clark shall cerliiy to the passage of this ordinance and
pause the same to be published as required by law, and the same shall taka effect 4s

provided by law,

 APPRGVED AND ADDPTED this day of ' N
ATTEST:
Oity Clenk of the Gty of : Mayar of the Glly of San
San Clemente, Calfotnia Glements, California
51-18F0AB
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STATE OF GALIFORNIA }
SOUNTY OF ORANGE ) 88,
CITY OF SAN GLEMENTE )

[y JOANNE BAADE, Cify Clerk of the Clly of 8an Clements, Gﬂllfomia, hereby

* ool that Ordinance No.
» was agaln Introduced, the reading In full thereof
Unanimously walved, and duly passed and adopted &t & regular meeting of the Clty

Coundll held on the., . day of o , and sald ordinanco was
adopted by the following vate: . ‘ .
AYES!
NOES;
ABSENT:

. -INWITNESS WHEREOF, | have hereunto set my hand and affixed the officlal seal of the
Oty of San Clements, Califomla, this' o daly of —

CITY CLERK of the Gity of

. : San Clamente, Califomia

,APF’ROVED ASTO F'ORM

CITY ATTORNEY

5118/9A8

 6-4-21/9C13
6-15-21 / 9B-20

having been ragllatly Introdused af the meeting of

PR F R

7-20-21 1 12A-31

- -/T\\_4.“n—-.,
;

Vi

e

1




