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AGENDA REPORT City Manager
Dept. Head
SAN CLEMENTE CITY COUNGIL MEETING Atorney

Meeting Date: October 20, 2020 Fi
Inancgﬂr”’: f e

Department:  Finance & Administrative Services
Prepared By: Jonathan Lightfoot, Economic Development Officer

Subject: AMENDMENT TO THE EXCLUSIVE LISTING AGREEMENT WiTH CBRE, INC.

Fiscal Impact: Yes. The City is currently listing two properties for sale. It has been estimated by
experts in the Southemn California real estate market that the sale of the city-owned
property located at 100 Avenida Presidio, if rezoned for a new use, could produce
between $15,000,000 and $17,000,000 in one-time revenue. The 2.29-acre property
at the southern intersection of Avemda Vista Hermosa and Avenida La Pata is valued
at $6,000,000 to $7,000,000.

Summary: City Council approved CBRE to represent the City as its commercial real estate broker
for these two properties. Staff is recommending amending the City’s professional
services agreement (PSA) with CBRE, Inc. to extend the contract’s horizon date. The
Council directed staff to table the current offers on the Vista Hermosa property to be
reviewed by the incoming Council. The City received first round offers on the Presidio
property on October 15, but similarly will not be able to complete the sale process by
the end-of-contract term December 16, 2020. Staff recommends a two-year extension
of the contract.

Discussion:  CBRE is the exclusive listing agent for the two referenced City properties. CBRE, Inc.
- previously agreed to a compensation fee schedule for the properties as follows:

Vista Hermosa / L.a Pata parcel
e Sale — 6% of the total consideration
» Ground lease — 6% of capitalized first year's rent at an 8% cap rate

100 Presidio parcel:
e Sale — 5% of the total consideration
» Ground lease — 5% of capitalized first year's rent at an 8% cap rate

Staff expects to return to the new Council in the first quarter of 2021 with the third
round of proposal reviews for the La Pata / Vista Hermosa property and with the first
round review of proposals for the 100 Avenida Presidio site. Both properties will likely
include contingencies based on entitiements. The Presidio site will require a General
Plan and Zoning Amendmernit prior to development for any use other than public City
facilities. The timeline for entitlements is likely to be about two years. Therefore, staff
recommends extending the existing PSA with CBRE accordingly.

Finance & Administrative Services Agenda Repart
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Recommended :
Action: STAFF RECOMMENDS THAT the City Coungil:
1. Approve and authorize the Mayor Pro Tempore, or designee, to execute an
amendment to the exclusive sales/lease listing agreement with CBRE, Inc.; and
2. Approve and authorize the Mayor Pro Tempore, or designes, to execute an
amendment to the Professional Services Agreement with CBRE, Inc.

Attachments: 1.2" Amendment to the Exclusive Sales/Lease Listing Agreement (ELA) - CBRE
2. 2 Amendment to the Professional Services Agreement (PSA) - CBRE
3. 1t Amendment to the ELA and PSA
4. Original ELA — CBRE
5. Original PSA — CBRE

" Notifications: Nofifications have been sent to all interested parties
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AMENDMENT TO LISTING AGREEMENT - ATTACHM
c B R E ENT 1

CBRE, INC.

BROKERAGE AND MANAGEMENT
LICENSED REAL ESTATE BROKER October 20, 2020

An Amendment fe the Exclusive Lease Listing Agreement (“Listing”) dated June 5, 2019 beiween City
of San Clemente (“Owner”) and CBRE, inc. (*Broker”) for the real property described as approximately 2
acres of land at the Southwest Comer of Avenida Vista Hermosa and Avenida La Pata, and
subsequently amended on December 19, 2019 fo include the 4.56 acre property located at 100 Avenida
Presidio, San Clemente, CA 92673.

Owner and Broker hereby agree to amend the Listing as follows:
1. Extend the term of the Exclusive Listing Agreement and Professional Services Agreement two years
from the mutual execution of this amendment.

2. Except as expressly set forth in this Amendment, all other terms of the Exclusive Listing Agreement and
Professional Services Agreement shall remain in full force and effect.

Broker: OWNER:

CBRE, Inc. | City of San Clemente
Licensed Real Estate Broker

By: By:
Jeff Moore Erik Sund
Title; Senior Managing Director Title: Interim City Manager
By
' Tim McMahon
Title: Senior Vice President

Address: 3501 Jambores Road
Newpott Beach, CA 92660
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ATTACHMENT 2

SECOND AMENDMENT TO
PROFESSIONAL SERVICES AGREEMENT
FOR SALE/LEASE OF CITY-OWNED PROPERTY AT SOUTHWEST |
CORNER OF AVENIDA VISTA HERMOSA AND AVENIDA LA PATA

This First Amendment to the Professional Services Agreement (the “First Amendment”)
is made and entered into on this day of , 2020 by and between the
CITY OF SAN CLEMENTE, a California municipal corporation (“CITY"}, and CBRE, INC.,
hereinafter referred to as the “CONTRACTOR.”

RECITALS

WHEREAS, on June 18, 2019, the City and Contractor entered into a Professional
Services Agreement for Sale/lease of the City-owned property located at the Southwest
commer of Avenida Vista Hermosa and Avenida La Pata (the "Agreement”).

WHEREAS, the Parties first amended the Agreement on December 17, 2019;

_ WHEREAS, the Parties hereto desire to enter into this Second Amendment to the
Agreement;

NOW, THEREFORE, for good and valuable consideration, the receipt of which is
hereby confirmed, the Parties hereto agree as follows:

COVENANTS

SECTION 1: The terms and conditions defined in Article 1, Section 1.1 of the
- Agreement are hereby amended to read in its entirety as follows:

“The term of this Agreement shall commence on the Effective Date, and
shall continue and remain in effect, untif October 20, 2022, unless
terminated earlier pursuant to the terms hereof.”

SECTION 4: Except as expressly amended by this First Amendment, the Lease and all
its provisions shall remain in full force and effect.

Finance & Administrative Services 910 Calle Negocio San Clemente CA 92673 :
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Dated:

CITY OF SAN CLEMENTE,
a California municipal corporation
By:
Title:
ATTEST:
CITY CLERK
APPROVED AS TO FORM:
CITY ATTORNEY
Dated:
CONTRACTOR
CBRE, Inc.
By:
Title:

Finance & Administrative Services 910 Calle Negocio San Clemente CA 92673
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ATTACHMENT 3

FIRST AMENDMENT TO
PROFESSIONAL SERVICES AGREEMENT
FOR SALE/LEASE OF CITY-OWNED PROPERTY AT SOUTHWEST
CORNER OF AVENIDA VISTA HERMOSA AND AVENIDA LA PATA

This First Amendment to the Profe s'g(gal Serviceg Agreement (the “First Amendment”)
is made and entered into on this day of _MQMEY 2019 by and between the
CITY OF SAN CLEMENTE, a California municipal corporation (*CITY”), and CBRE, INC.,
hereinafter referred to as the “CONTRACTOR.”

RECITALS

WHEREAS, on June 18, 2019, the City and Contractor entered into a Professional
Services Agreement for Sale/lease of the City-owned property located at the Southwest
corner of Avenida Vista Hermosa and Avenida La Pata (the “Agreement”).

WHEREAS, the Parties heréto desire to enter into this First Amendment to amend
the Agreement; '

NOW, THEREFORE, for good and valuable consideration, the receipt of which is
hereby confirmed, the Parties hereto agree as follows:

COVENANTS

SECTION 1: The terms and conditions defined in Article 1, Section 1.1 of the
Agreement are hereby amended to read in its entirety as follows:

“The term of this Agreement shall commence on the Effective Date, and
shall continue and remain in effect, until December 17, 2020, unless
terminated earlier pursuant to the terms hereof.”

SECTION 2: The terms and conditions defined in Article 3, Section 3.1 of the
Agreement are hereby amended to read in its entirety as follows:

“...The total compensation for the Scope of Services set forth in Exhibit "A”"
shall not exceed six percent (6%) of the capitalized first year's rent at an 8%
cap rate for a lease, and six percent (6%) of the total consideration for a
sale of the property located at the Southwest corner of Avenida Vista
Hermosa and Avenida La Pata, and shall not exceed five percent (5%) of

Finance & Administrative Servicas 910 Calle Negocio San Clemente CA 82673
(940) 361-8258 FAX: (949) 361-8285
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the capitalized first year's rent at an 8% cap rate for a lease, and five percent
{5%) of the total consideration for a sale of the property located at 100
Avenida Presidio...” '

SECTION 3: The terms and conditions defined in Exhibit A, Scope of Services, of the
Agreement are hereby amended to read in its entirety as follows:

“Exclusive right to negotiate a sale or lease of the city-owned 2.29 parcel of
land located at the Southwest corner of Avenida Vista Hermosa and
Avenida La Pata, San Clemente, CA 92673, and the city-owned 4.56 acre
parcel of land located at 100 Avenida Presidio, San Clemente, CA 92672,
under the terms and conditions listed on the attached Exclusive Sale/l ease
Authorization.”

SECTION 4: Except as expressly amended by this First Amendment, the Lease and all
its provisions shall remain in full force and effect.

Dated: _ /A7) =/ "?

CITY OF SAN CLEMENTE,
a California municipal gérporation

By: | /%/
Title: C({IT\\AJ Wﬁ&é&”

ATTEST: .

. TTY CLERK®

APPROVED AS TO FORM:

AL

CITY ATTORNEY
Dated: /2A-) 7/ %

Finance & Administrative Services 910 Calle Negocio San Clemente CA 92673
(949) 361-8258 FAX: (949) 361-8285
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CONTRACTOR
CBRE, |

By: ukv;\
Title: /J‘mw Monanin s Dive o

Finance & Administrative Services 910 Calle Negocio San Clemente CA 92673
(949) 361-8258 FAX: (949) 361-8285
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AMENDMENT T0 LISTING AGREEMENTY

t B R E CBRE, INC. November 20, 2018
BROKERAGE AND MANAGEMENT T e E—

LICENSED REAE ESTATE BROKER

This Amendment to the Exclusive Lease Listing Agreement ("Listing”) dated June 5. 2018 between City of San Clemente
("Owner”) and CBRE, Inc. ("Broker”) for the real property described as approximately 2 acres of land at the Southwest

Corner of Avenida Vista Hermosa and Avenida La Pata,

Owner and Broker hereby agree to amend the Listing as follows:

1. Extend the term of the Exclusive Listing Agreement and Professional Services Agreement one year from the
mutual execution of this amendment.

2. The Exclusive Listing Agreement and Professional Services Agreement shall hernceforth include the real property
located at 100 Avenida Presidio, San Clemente, CA 92673 otherwise dascribed as 4.56 acres at APN 690-012-01

& -02.
3. The commission for the 100 Avenida Presidio property shall be as follows:

s Ground Leases: 5% of the capitalized first year's rent at an 8% capitalization rate due upon Iease execution.
» Sale: 5% of the gross sales price.

4. All other terms of the Exclusive Listing Agreement and Professional Servicas Agreement shall remain in full force.
and affect.

Except as expressly set forth in this Amendment, the Listing shall remain in full force and effect.

Broker: OWNER:

CBRE, Inc. : City of San Clemente
Licensed Real Estate Broker ,

By: By: .
Title Title:
By:

Tim McMahon
Title: Seanlor Vice President

Address: 3501 Jamboree Road
Newport Beach, CA 92660
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June 5, 2019

ATTACHMENT 4

BY ELECTRONIC MATL
City of San Clenente

100 Avenida Presidio

San Clemente, CA 92672
Attenfion: Mike Johnston

Re:

Dear Mike:

Exclusive Sales/Lease Listing Agreement
Appx. 2 ac of land at the Southwest Corner of Avenide Vista Hermoso and Avenida La Pata,
City of San Clemente, Orange County, Califoraia (“Property") '

Thank you for selecting CBRE, Inc. (“CBRE", *us”, “we”, “our’™) to represent the. City of San Clemente
(*you™, “your’). The terms of this engagement dre contained in this agreement (“Agreement™).

1.

2.

This Agreement shall terminate one year after the above date (“Term®).

During the Term, you appoint us as your agent with the exclusive right to list and market the
Property for lease and/or sals and to negetiate lease and/or sale agreements for the Property (which
includes portions thereof). If, during the Term, the Property is removed from the market for sale
because escrow is opened or an offer to purchase the Property is accepted, and if that sale is not
consurimated for any reason, then the Term will be extended by the longer of the number of days
that (i) escrow was open or (i) the Property was removed from the market, but in no event more
than 180 calendar days in the aggrogate.

We will commit the appropriate number of qualified and licensed professionsls to this engagement.
Your “Listing Team” is camprised of Justin MeMahon, Tin McMahon, and Candice Desmet, We
will have the right to change members of the Listing T'eam as necessary and appropriate. The Listing
Team shall owe you duties of trust, confidence and loyalty.

The initlal lease offering rate will be (ferms acceptable to Owner).

The iniiial sale listing price will be (terms acceptable to Owner).

Tt is your right to: (a) approve, madify, reject or disapprove any and all proposals and offers as well
as any prospective tenants or prospective purchasers for the Property and (b} adjust the terms and
conditions of any offer made, including but not Himited to, adjusting the Property’s listing price or
lease offering rate.

We will work with you to ereate and implement a strategy to sell and/or lease the Property, including
preparation of appropriate and customary marketing materials (such as an offering brochure). In
developing the strategy, we will rely on (without requirement to verify) ary information providad
to us by you, your agents, affiliates and/or any of the Property’s managers. However, we will not
issue any written marketing materials without your pricr written approval. Further, you authorize us
to place one or more signs on the Property as we deem appropriate.

The success of this engagement relies, in pait, on cooperation and communication between you and
CBRE, Therefore, you agree to: (i) provide us with all available information to assist us in marketing
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11.

the E'Vropel“ty; (ii) immediately refer to us all leasing and/or purchase inquiries for the Property; and
(ii1} conduct all negotiations with prospective tenants and/or purchasers exclusively through us,

You represent that you either are the fee owner of or otherwise have contro! over the Property. You
further represent that you have full authority to enter into this Agreement without violating anyone
else’s rights, or any other agreements or contractual obligations.

We will present alt offers to you and assist you in developing and negotiating counteroffers until a
lsass or purchase and sale agreement (“PSA™) is signed and all contingencies are satisfied or wajved.
You agree that you and/or your legal counsel are solely responsible for determining the |egal
sufficiency of any documents to be executed by you in any iransaction cottemplated by this
engagement as well as the tax consequences of any such transaction. You are alsc respotsible for
evaluating any offers and determining with whom you will negotiate or entef into a transaction.
While we may assist yon in gathering reasonably available information, we cannot represent or
warrant the creditworthiness of any prospect and/or their ability to satisfy their obligations tmider a
lease or PSA. All final business and legal decisions shall be made solely by you, Notwithstanding
any designation of us as “agent” in this Agreement, we will have no right, power, or authority to
enter into’ any agtesment with any prospective tenant, prospective purchaser, real estate broker, ar
any other person in the name of, on behalf of, or otherwise binding upan you.

We will earn, and you agree to pay us, 4 commission in accordance with this Agreement and the
aftached Exhibit A to this Agreement (“Comnission Schedule”) if either of the following oceur:

(a) during the Torm, you enter into an agrecement to lease or sell the Property to a tenant or a
purchaser, whether procured by us, you or anyone else and, in the event of a sales contract,
the sale of the Property subsequently closes (whether during or after the Term); or

{b) within one hundred twenty (120) days afier the expiration of the Term or after the
Agreement otherwise terminates (the “Post Term™), the Property is leased to, sold to, or
negotiations continue, resume or commence leading to a leaseor sale of the Propeity during
the Post Term or thereafter to any person or entity with whom CERE negotiated {either
directly or through another broker or agent) or to whom the Property was submitted during
the Term, or any such person’s or entity’s successors, assigns, or affiliates {“Existing
Prospect”), or you enter into an agreement to sel! the Property to an Existing Prospsct and
the sale of the Property subsequently closes (whether during or after the Post-Term}. You
agree that CBRE is authorized to contirue negotiations with Fxisting Prospects. We will
submit to you a list of such Existing Prospects no later than fifteen (15) business days
following the expiration or termination of the Term; provided, however, that if a writien
offer has been submitted prior to said expiration or termination date, then it shall not be
necessary to inelude the offeror’s name on the st

You agree to remain responsible for payment of leasing commissions earned by us {or that may
accrie in the future) unless the person ot entity to whom you transfer the Property assumes your
obligations, in writing, in a form reasonably acceptable to us. In addition to any sales commission
due to us, earned but unpaid leasing comumissions will be automatically accelerated and paid at the
closing of such transaction regardless of any other installment payment timetable previously agreed
upon. This Agreement is an irrevocable instruction to the escrow or closing agent to pay leasing
comimissions owed to us from deposited funds at closing, unless vou or CBRE have entered info a
satisfactory written agreement with the transferse to assume the obligation,

You agree that we are autherized to cooperate with and, if appropriate, share our commission with
“Cooperating Brokers” (such as a broker representing a purchaser or a tenant). We will be
responsible for paying the fee or commissior due to the Cooperating Broker (if any) provided the
Coopoerating Broker: (i} represents the prospective tenant or purchaser pursuant to a wriiten
agreement, & copy of which is furnished to us prior to the execution of the transaction; (ii) is properly
licensed; and (iii) executes and delivers to us an acceptable cooperating brokerage agreement,

Rev 0172018
CA
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13,

14,

15.

16.

7.

Market conditions may exist threby the Cooperating Broker receives an above-standard fee and/or
broker bonus. If so, our commission shall be increased by and you agres to pay an amount such that
we receive no less than 50% of the total fee in accordance with the Commission Schedule,

The Listing Tearn are your designated agents to the sxclusion of 4] of CBRE's other licensees. All
other CBRE licensees shall be refarred to ag “Non-Listing Team Agents™ and shall be considered
Cooperating Brokers. You acknowledga that CBRE is an international brokerage firm end that it
may repregent praspective tenants and purchasers, thereby creating a dual agency. You hereby
consent to our representation of such prospects. You acknowledge that Non-Listing Tezam Agents
owe duifes of trust, confidence and loyalty exclusively to their clients, In the event thet CBRE has
a potential conflict of interest (such as CBRE propesing to dst és & tual agent), then we will disclose
the conflict to you and obtain your written consent to the conflict in advance of any negotiations
with that potential tenant or purchaser, The Listing Tearn and Nen-Listing Team Agents shall not
disclose the confidential information of one principal to the other,

Questions regarding environmental and zoning issues may arise during the cowrse of our
representation. CBRE is not obligated to perform, and has hot made any fnvestigation of the physieal
conditions or zoning issues relating to the Property, You agree to disclose to us and allow us to
disclose to prospective tenants and/or prospective purchasers everything you know (after reasonable
inquiry by you) regarding present and future property issues including, but not limited to, structural,
mechanical, hazardous materials, zoning and environmental matters affecting the Property and/or
the Property’s condition.

If the Proparty becomes the subject of foreclosure proceedings before the expiration of the Term,
then in cur sole and absolute discretion we may: (a) suspend this Agreement until we elect to
reinstate it or (b) terminate this Agreement and enter into a Hsting agreement with any receiver,
party initiating foreclosure, party purchasing the Property af a foreclosure sale, or any other third

party.

In the event you fail to pay us our leasing commissions within tea {10} days after they are due, we

" are authorized to provide a copy of this Agreement to the tenant of the subject lease, and that tenant

is herely irrevocably instructed by you to pay our leasing comemissions from any deppsits or rental
payments. You hereby irrevocably assign those deposits and rental payments to CBRE 1o the extent
necessary to pay uk cur commissions, To the extent [egally permissible, we are authorized to deduct
our commissions from any security depaosits or rental payments made by a tenant in connection with
a lease transaction contemplated by this Agreement. You will eredit such tenant for any payments
made to s pursuant to this paragraph against azy payments due under their lease, Further, you waive
any claim, action or right, whether at law or in equity, against the tenant arising or resulting from
their paymerts to us pursgant to this paragraph in liev of any payments to be paid by the tenant to
you uider their lease.

While we are confident that this relationship will be mutually satisfactory, the parties agree to
resolve any disputes subject to the following: if either party institutes 1 legsal proceeding against the
other party relating to this Agresment, the prevailing party shall recover from the non-prevailing
party all of its (i) reascnable attorneys® fees and costs, (ii) experi-related fees and costs and (i)
other related expenses. All past dus amounts shail bear interest at twelve percent (12%) per annum
ot the maximurn rate pertitted in the state in which the Property is located. No party will be enatitled
to punitive, special and/or consequential damages, and we sach waive all rights to and claims for
relief other than for compensatory damages.

You and CBRE agrec to comply with all epplicable laws, regulations, codes, erdinances and
administzative orders governing each party’s respective participation in any transaction
gontemplated by this Agreement, Further, we both ack.nowledge that: (a) it is illegal to refuse to
display or lease or sell to or from any person because of one’s membership in a protected class, . g
race, color, religion, national origin, sex, ancestry, age, marital status, physical or mental handicap,

Rev 0}/2018
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18.

femilial status or any other class protected by applicable law and (b} the Property will be offered in
complianee with afl applicable and-discrimination laws,

This Agreement is the entire agreement and supersedss all prior understandings between you and
CBRE regarding this engagement. The Agreement is governed by the laws of the state where fhe
Property is located, without regard fo its conflict of laws principles. This Agreement will be binding
and inure to the benefit of your and CBRE’s lawful representatives, heirs, suscessors, designees and
assignees. It may not be altered or terminated except in a writing signed by both you and CBRE.
Neither party’s failure to exercise any of its rights under this Agreement will relieve the other party
of its obligations hereunder. Nothing herein is or inay be deemed a waiver or full statement of any
of either party’s respective rights or remedies, whether at law or in equity, all of which are expressly
reserved. I any provision of this Agreement is unenforceable or void under applicable law, the
remaining provisions will continue to be binding, This Agreement and the rights, interests or
obligations created hersunder will not be assigned by either of the parties without the prior written
consent of the other party, Each party agrees that each has participated equally in the negotiation
and drafting of this Agreement. You acknowledge that the person signing this Agreement on your
behalf has your full authority to execute it, This Agreement will be binding whether signatures are
exchanged electronically or by hand, mail, fax, electronic transfer or image, photocopy or in
counterparts. )

Thank you again for this opportunity. We look forward to working with you.

AGREED:

City of San Clemente

Very truly vours,

CBRE, Inc.
Licensed Real Estate Broker

By: ﬁ W\‘_’

Name: iy chah011
Title: Vice President

(B /4
Namé=Tim ¥cMahon
Title: Senior Vice President

By: |

y: _A4L
Nargeh KystStrassman
Tifle: Executive Managing Director

y: /ﬁfl

Er&mgov\mes RECTATITE

: C‘*M

mnﬂ@@@
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EXHIBIT A ~ Cominission Schedule

A, Lense. Commissions shall be edrnied and payable upon lease execution in accordance with the following rate:

Ground Ieases: 6% of capitalized first year's rent at an 8% capitalization rate due upon lease execution

‘The above rate is subject to the following provisions:

1. Term of Less Than 1 Year, If a lease term is fess than 12 months, then the commission shall be
provated based upon the number of months included in the lease term.

2, Option or Right of First Refusal to Renew, Extend Lease or Ovcupy Addiiendl Spuce. If a lease for
which a commission is earned and payable hereunder contains: {i) an option or tight of first refusal
to renew or extend, and a leass term is renewed or extended, whether strictly in accordance with the
terms of such option or tight or otherwise and/ar (ii) an option or right of first refuusal to expand, and
a fenant oceupies additional space whether strietly in accordance with the terms of such option or
right or otherwise, then you shall pay 4 leasing cemmission in accordance with the provisions of
this Commission Schedule on the additional lessed space. Said comumission shall be sarned and
payahle upon execution of the documerits renewing or extending occupancy or adding space, as
applicable,

3. Purchase of Praperty by Tenant. 1fa lease for which a commission is eamned and payable hersunder
containg an option, right of first refisal, or similar right for purchase of'the Property, ard a tenant,
its successors or assignees, or any agent, officer, employee or shareholder of a tenant purchases the
Property, whether strictly in accordance with the terms of such option, right of fitst refusal, similar
right or otherwise duting (a) the term of the lease, (b) any extension thereof, or () within mnety
(90} days after the explration thereof, then a sales commission shall be caleulated and paid in
accordance with the provisions of Section B below; provided, however, that thers shall be a credit
agdinst such sales commission in the amount of lease commissions previousty paid to CBRE relating
ta that portion of the purchaser's lease term which is canceled by feason of such sale, In no event
shall such credit excesd the amount of such sales commizsion.

B. Sale. If the Property is sold, CBRE’s commission shall be six percent (6%4) of the pross sales price, (iross
sales price shall include any and ali consideration received or receivable, in whatever form, ineluding bt not
limited to assnmption or release of existing liabilities. In the event this sals is in connection with a *build to
suit” transaction, the commission shall be caleulated on the gross sales price plus the gross construction cost
of the building to be constructed on the Property. The commission shall be sarned and paid on the date title
to the Property is transferred to the purchaser; provided, however, that [f the fransaction involves an
installment contract, then payment shafl be made upon execution of such contract. If you are a partnershig,
corporation, or other business entity, and an interest in the partnership, corporation or ather business entity
is transferred, whether by merger, outright purchase or otherwise, in licu of a sale of the Property, and
applicable law does not prohibit the payment of 2 commissien in connection with such sale or transfer, the
comission shall be calculated on the faiy market value of the Properly, rather than the gross sales price,
multiplied by the percentage of interest so transferved, and shall be paid at the time of the transfer,

i Dafinitions, Under this Agreement the terms “sell,” “sals,” or “sold” shall mean: (&) an exchange
of the Property; {b) the granting of an option to purchase the Property; or (c) any other transfer,
conveyance or contribution of a controlling interest in the Property or in the entity which owns the
Property, including, but not limited to, situations where you ate a cotpotation, partnership or other
business entity and a controlling interest in such corporation, partnership or other business entity is
transferred, whether by merger, outright purchase or otherwise, in lieu of a sale of the Property.

2. Option to Purchase. If you grant an option to purchase the Froperty, you agree to pay us
commission in accordance with this Cornmission Schedule, on the price paid for the option and for
any extensions when you reéeive payment for any such option and/or extensions. If the option is
exercised, whether during the Term or after, we will earn a further commission in accordancs with

Rev01/2018
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this Agresment. Notwithstanding the foregoing, to the extent that all or part of the price paid for the
option or any extension thereof is applied to the sales price of the Property, ther any commission
praviously paid by you to us on account of the option payments will be credited against the
commission payable to us on account of the exercise of the option,

Rev 0142013
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aTTACHMENT 5 (|44

PROFESSIONAL SERVICES AGREEMENT
FOR SALE/LEASE OF CITY-OWNED PROPERTY AT SOUTHWEST
CORNER OF AVENIDA VISTA HERMOSA AND AVENIDA LA PATA

THIS PROFESSIONAL SERVICES AGREEMENT (the "Agreement"} is made and
entered into this  {B%W day of “TuuAL , 20144 (the “Effective Date”), by
and between the City of San Clemente, a municipal corporétion, hereinafier referred to as
the "CITY", and CBRE, Inc. of 3501 Jamboree Road, Suite 100, Newport Beach, CA
92660 hereinafter referred to as the "CONTRACTOR".

RECITALS:

A. CITY requires professional commercial real estate services to be
performed at or in connection with City-owned property located at the Southwest corner
of Avenida Vista Hermosa and Avenida La Pata, San Clemente, CA 92673,

B.” CONTRACTOR has represented to CITY that CONTRACTOR is
qualified to perform said services and has submitted a proposal to CITY for sante.

C. CITY desires to have CONTRACTOR perform said services on the terms
and conditions set forth herein.

COVENANTS:

Based on the foregoing Recitals and for good and valuable consideration, the receipt and
‘sufficiency of which is acknowledged by both parties, CITY and CONTRACTOR agree

as follows:

ARTICLE 1
RESPONSIBILITIES OF CONTRACTOR

1.1 Tenm.

The term of this Agreement shall commence on the Effective Date, and shall continue
and remain in effect, until June 18, 2020 , unless terminated earlier pursuant to the terms
hereof. Notwithstanding the forgoing, the City Manager or his or her designee shall have
the authority on behalf of the City to administratively approve extensions to the term
hereof not to exceed a cumulative total of one hundred eighty (180} days.

1.2  Scope of Services.

CONTRACTOR shall perform any and all work necessary for the completion of the tasks
and services set forth in the "Scope of Services” attached hereto and incosporated herein
as Exhibit "A" in a manner satisfactory to CITY. By execution of this Agreement,
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CONTRACTOR warrants that (i) it has thoroughly investigated and considered the work
to be performed, (ii) it has carefully examined the location or locations at or with respect
to which the work is to be performed, as applicable; and (iii) it fully understands the
difficulties and restrictions attending the performance of the work provided for under this
Agreement. CONTRACTOR acknowledges that certain refinements to the Scope of
Services may, on occasion, be necessary to achieve CITY’s goals hereunder, and
CONTRACTOR shall cooperate with and assist the CITY to identify and make such
refinements prior to undertaking any tasks or services that may require refincment.

1.3 Schedule of Performance.

Prior to the City’s execution of this Agreement, and as a condition to the effectiveness
hereof, CONTRACTOR shall furnish to CITY proof of insurance coverage as required
under Article 5, Insurance. Upon CITY’s release to CONTRACTOR of a fully executed
copy hereof and issuance of a written Notice to Proceed, CONTRACTOR shall promptly
commence performance of the work. Until such time, CONTRACTOR is not authorized
to perform and will not be paid for performing any work under this Agreement,
CONTRACTOR shall exercise reasonable diligence to have the services as set forth in
Exhibit "A" completed and submitted to CITY for final approval as soon as reasonably
practicable and in accordance with the schedule of performance attached hereto and
incorporated herein as Exhibit "B", provided that CONTRACTOR shall be entitled to an
extension of time for any delays caused by events or occurrences beyond
CONTRACTOR's reasonable control.

1.4 Identity of Persons Performing Work.

CONTRACTOR represents that it employs or will employ at its own expense all
personnel required for the satisfactory performance of any and all tasks and services
required hereunder. CONTRACTOR shall not replace any of the principal members of
the Project team, including any of the persons listed in Exhibit “A” (if CONTRACTOR’S
personnel is listed on Exhibit “A”), or any successors to any of such persons, without
CITY's prior written approval.

CONTRACTOR represents that the tasks and services required hereunder will be
performed by CONTRACTOR or under its direct supervision, and that all personnel

. engaged in such work shall be fully qualified and shall be authorized and permitted under
applicable State and local law to perform such tasks and services. In carrying out such
tasks and services, CONTRACTOR shall not employ any undocumented aliens (i.c.,
persons who are not citizens or nationals of the United States).

This Agreement contemplates the personal services of CONTRACTOR and
CONTRACTOR's employees, and it is recognized by the parties hereto that a substantial
inducement to CITY for entering into this Agreement was, and is, the professional
reputation and competence of CONTRACTOR and CONTRACTOR's employees.
Neither this Agreement nor any interest therein may be assigned by CONTRACTOR,
except upon written consent of CITY. ‘
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773382.08 206/21/19 -2

10-20-20 / 6H-17



Furthermore, CONTRACTOR shall not subcontract any portion of the performance
contemplated and provided for herein without the prior written approval of CITY, except
for those subcontractors named in the proposal for the project. Nothing herein contained
is intended to or shall be construed as preventing CONTRACTOR from employing or
hiring as many employees as CONTRACTOR may deem necessary for the proper and
efficient execution of this Agreement.

1.5 Cooperation and Coordination of Work With CITY.

CONTRACTOR shall work closely with CITY's designated representative, either
individual or committee, who shall have the principal responsibility for liaison and who
shall, on a continuous basis, review and approve CONTRACTOR's work.
CONTRACTOR shall ensure that CITY has reviewed and approved all required work as
the project progresses.

1.6 Compliance With Laws.

CONTRACTOR shall comply with all applicable Federal, State and local laws,
ordinances and regulations, including without limitation all applicable fair labor
standards. CONTRACTOR shall not discriminate against any employee or applicant for
- employment or any approved subcontractor, agent, supplier or other firm or person
providing services to CONTRACTOR in connection with this Agreement on the basis of
race, color, creed, ancestry, national origin, religion, sex, sexual orientation, marital
status, or mental or physical disability. CONTRACTOR shall take affirmative action to
ensure that applicants are employed, and that employees are treated during their
employment, without regard to their race, color, creed, ancestry, national origin, religion,
sex, sexual orientation, marital status, and mental or physical disability. Such actions
shall include, but not be limited to the following: employiment, upgrading, demotion or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including apprenticeship.

Prior to execution of this Agreement, CONTRACTOR shall furnish to CITY proof that
CONTRACTOR and all of its subcentractors have a current, valid business license issued
by CITY.

1.7 Standard of Performance,

CONTRACTOR acknowledges and understands that the services and work contracted for
under this Agreement require specialized skills and abilities and that, consistent with this
understanding, CONTRACTOR s services and work shall be held to a standard of quality
and workmanship prevalent in the industry for such service and work. CONTRACTOR
represents to CITY that CONTRACTOR holds the necessary skills and abilities to satisfy
the standard of work as set forth in this Agreement. CONTRACTOR shall perform the
wotk and services under this Agreement in accordance with such standard of work and in
accordance with the accepted standards of the professional disciplines involved in the
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project. All work shall be completed to the reasonable satisfaction of CITY. If CITY
reasonably determines that the work is not satisfactory, CITY shall have the right to: (i)
meet with CONTRACTOR to review CONTRACTOR's work and resolve matters of
concern; and/or (i1) require CONTRACTOR to repeat unsatisfactory work at no additionat
charge until it is satisfactory.

1.8 Contractor Ethics.

'CONTRACTOR represents and warrants that it has not provided or promised to provide
any gift or other consideration, directly or indirectly, to any officer, employee, or agent of
CITY to obtain CITY s approval of this Agreement. CONTRACTOR shall not, at any
time, have any financial interest in this Agreement or the project that is the subject of this
Agreement other than the comipensation to be paid to CONTRACTOR pursuant to Article
3, Compensation. In the event the work and/or services to be performed hereunder relate
to a project and/or application under consideration by or on file with the City, (i)
CONTRACTOR shall not possess or maintain any business relationship with the
applicant or any other person or entity which CONTRACTOR knows to have a personal
stake in said project and/or application, (ii) other than performing its work and/or services
to CITY in accordance with this Agreement CONTRACTOR shall not advocate either for
or against said project and/or application, and (ili) CONTRACTOR shall immediately
notify CITY in the event CONTRACTOR determines that CONTRACTOR has or
acquires any such business relationship with the applicant or other person or entity which
has a personal stake in said project and/or application. The provisions in this Section 1.8
shall be applicable to all of CONTRACTOR s officers, directors, employees, and agents,
and shall survive the termination of this Agreement.

1.9 Changes and Additions to Scope of Services.

CITY may make changes within the general scope of services provided for in this
Agreement. CONTRACTOR shall agree to any such changes that are reasonable,
CONTRACTOR shall make no change in or addition to the character or extent of the
work required by this Agreement except as may be authorized in advance in writing by
CITY. Such supplemental authorization shall set forth the specific changes of work to be
performed and related extension of time and/or adjustment of fee to be paid to
CONTRACTOR by CITY.

1.10  Hiring of Illegal Aliens Prohibited

CONTRACTOR shall not hire or employ any person to perform work within the City of
San Clemente or allow any person to perform work required under this Agreement unless
such person is a United States cifizen or is properly documented and legally entitled to be
employed within the United States.
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1.1}  Endorsement on PS&FE/Other Data

CONTRACTOR shall sign all plans, specifications, estimates (PS&E) and engmeermg
data furnished by CONTRACTOR, and where appropriate will indicate
CONTRACTOR’s authorized signature and professional registration number.

ARTICLE 2
RESPONSIBILITIES OF CITY

2.1 Provision of Information.

CITY shall provide full information regarding its requirements for the project, and it shall
furnish, without charge to CONTRACTOR, any and all information, data, plans, maps -
and records which are available to CITY and are necessary for the provision by
CONTRACTOR of the tasks and services set forth herein.

2.2 Cooperation With CONTRACTOR.

CITY shall cooperate with CONTRACTOR in carrying out the work and services
required hereunder without undue delay. In this regard, CITY, including any
representative thereof, shall examine plans and documents submitted by
CONTRACTOR, shall consult with CONTRACTOR regarding any such plans and
documents, and shall render any necessary decisions pertaining to such plans and
documents as promptly as is practicable.

ARTICIE3
PAYMENT

3.1 Payment Schedule; Maximum Pavment Amount.

Prior to the tenth of the month, CONTRACTOR shall subrmnit to CITY & monthly status
report and invoices itemizing the services rendered during the previous month. Within
fifteen (15) working days after receipt of an invoice from CONTRACTOR, CITY shall
determine whether and to what extent CONTRACTOR has adequately performed the
setvices for which payment is sought. If CITY determines that CONTRACTOR has not
adequately performed such services, CITY shall inform CONTRACTOR of those acts
which are necessary for satisfaciory completion. Subject to the provisions of Section 5.2
below, which provide for the City to withhold payment in the event CONTRACTOR’s
insurance expires during the term of this Agreement, CITY shall cause payment to be
made to CONTRACTOR within fifteen (15) working days from CITY's determination
that CONTRACTOR has adequately performed those services for which CITY has been
invoiced. In no case shall CITY pay in excess of each line item set forth in Exhibit "A"
for any particular task unless approved and authorized by the CITY in writing (applicable
only if Exhibit “A” breaks down the Scope of Services on a line item basis). The total
compensation for the Scope of Services set forth in Exhibit "A" shall not exceed six
percent (6%) of the capitalized first year’s rent at an 8% cap rate for a lease, and six

T
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percent (6%) of the total consideration for a sale of the property (8), including all
amounts payable to CONTRACTOR for its ovethead, payroll, profit, and all costs of
whatever nature, including without limitation all costs for subcontracts, materials,
equipment, supplies, and costs arising from or due to termination of this Agreement (the
“Total Compensation™).

3.2  Changes in Work.

If CONTRACTOR estimates that any proposed change within the general scope of
services set forth in Exhibit "A" causes an increase or decrease in the cost and/or the time
required for performance of this Agreement, CONTRACTOR shall so notify CITY of
that fact in advance of commencing performance of such work. Any such change, and
the cost for such change, shall be agreed upon by CITY and CONTRACTOR, and
reduced to a writing that, once signed by both CITY and CONTRACTOR, shall modify
this Agreement accordingly. In determining the amount of any cost increase for such
change, the value of the incomplete portions of the original tasks and services affected by
the change shall be credited back to CITY.

3.3  Additional Work.

CITY may request CONTRACTOR to perform additional services not covered by the
specific scope of services set forth in Exhibit "A", and CONTRACTOR shall perform
such extra services and will be paid for such extra services when the exira services and
the cost thereof are reduced to writing, signed by both CITY and CONTRACTOR, and
made a part of this Agreement. CITY shall not be liable for payment of any extra
services nor shall CONTRACTOR be obligated to perform any extra services except
upon such written amendment. To the extent that the extra services render all or a
portion of the original tasks and services unnecessary, the value of the unnecessary and
incomplete portions of original tasks and services shall be credited back to CITY.

ARTICLE 4
INDEPENDENT CONTRACTOR

CONTRACTOR is an independent contractor and not an employee of the CITY. Neither
the CITY nor any of its employees shall have any control over the conduct of the
CONTRACTOR or any of CONTRACTOR's employees, except as herein set forth, and
CONTRACTOR expressly warrants not to, at any time or in any manner, represent that
CONTRACTOR, or any of CONTRACTOR's agents, servants or employees, are in any
manner agents, servants or employees of the CITY, it being distinctly understood that
CONTRACTOR is and shall at all times remain as to the CITY a wholly independent
contractor and that CONTRACTOR!'s obligations to the CITY are solely such as are

prescribed by this Agreement.
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ARTICLE 5
INDEMNITY AND INSURANCIE

5.1 Indemnification

FOLLOWING PARAGRAFPH APPLICABLE TO AGREEMENTS WHERE
CONTRACTOR IS A “LICENSED DESIGN PROFESSIONAL” AND IS
PROVIDING DESIGN PROFESSIONAL SERVICES:

To the fullest extent permitted by law (including, without limitation, California Civil

Code Sections 2782 and 2782.6), CONTRACTOR shall defend (with legal counsel

reasonably acceptable to the CITY), indemnify, and hold free and harmless CITY and

CITY's agents, officers, and employees, and the San Clemente Redevelopment Agency

and its agents, officers, and employees (collectively, the “Indemnitees™) from and against

any and all claims, loss, cost, damage, injury (including, without limitation, injury to or

death of CONTRACTOR or any officers, agents, employees, representatives, or

subcontractors of CONTRACTOR [collectively, the “CONTRACTOR ENTITIES™]),

expense and lability of every kind, nature and description (including, without limitation,

incidental and consequential damages, court costs, attorney’s fees, litigation expenses and

fees of expert Contractors or expert witnesses incurred in connection therewith and costs

of investigation) that arise out of, pertain to, or relate to, directly or indirectly, in whole or

in part, the negligence, recklessness, or willful misconduct of CONTRACTOR, any of

the CONTRACTOR ENTITIES, anyone directly or indirectly employed by any of them, .
or anyone that they control (collectively, the “Liabilities™). Such obligation to defend, o
hold harmless and indemnify any Indemnitee shall not apply to the extent that such

Liabilities are caused in part by the sole neghgence active negligence, or willful

misconduct of such Indemnitee.

FOLLOWING PARAGRAPH APPLICABLE TO AGREEMENTS WHERE
CONTRACTORIS NOT A “LICENSED DESIGN PROFESSIONAL™:

CONTRACTOR shall defend {with legal counsel reasonably acceptable to the CITY),
indemnify, and hold free and harmless CITY and CITY's agents, officers, and employees,
and the San Clemente Redevelopment Agency and its agents, officers, and employees
from and against any and all claims, loss, cost, damage, injury (including, without
limitation, injury to or death of an employee of CONTRACTOR or CONTRACTOR’s
officers, agents, employees, representatives, or subcontractors [collectively, the
“CONTRACTOR ENTITIES”]), expense and liability of every kind, nature and
description (inctuding, without limitation, incidental and consequential damages, court
costs, attorney’s fees, litigation expenses and fees of expert Contractors or expert
witnesses incurred in connection therewith and costs of investigation) that arise out of,
pertain to, or relate to, directly or indirectly, in whole or in part, the actions or failure io
act of CONTRACTOR, any of the CONTRACTOR ENTITIES, anyone directly or
indirectly employed by any of them, or anyone that they control, under this Agreement.

P
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For purposes of this Agreement, a “Licensed Design Professional” shall be limited to
licensed architects, registered professional engineers, licensed professional land
surveyors and landscape architects, all as defined under current law, and as may be
amended from time to time by California Civil Code § 2782.8.

5.2  Insurance,

Prior to the City’s execution of this Agreement, and as a condition to the effectiveness
hereof, CONTRACTOR shall submit certificates and endorsements to CITY indicating
compliance with the following minimum insurance requirements, and CONTRACTOR
shall maintain such insurance in effect during the entire term of this Agreement;

A Workers' Compensation insurance to cover CONTRACTOR's employees
as required by the California Labor Code with employer’s liability limits
not less than One Million Dollars ($1,000,000) per accident or disease.
Before execution of this Agreement by CITY, CONTRACTOR shall file
with CITY the attached sighed Worker's Compensation Insurance
Certification. CONTRACTOR shall requiré all Subcontractors similarly to
provide such compensation insurance for the respective employees. -

None of the CITY, the San Clemente Redevelopment Agancy, or any of
their respective officers, employees, and agents will be responsible for any
claims in law or equity occasioned by failure of CONTRACTOR to
comply with this paragraph.

B. Commercial General Liability, personal injury and property damage
liability, contractual liability, independent contractor's liability, and
automobile liability insurance, with minimum combined liability limits of
One Million Dollars ($1,000,000) per occurrence for all covered losses,
and Two Million Dollars ($2,0600,000) in the aggregate. Any deductible or
self-insured retention in excess of Five Thousand Dollars ($5,000) shall be
declared to the City and requires the prior approval of the City’s Risk -
Manager. Each such policy of insurance shall:

{1}  beissued by companies that hold a current policy holder’s
alphabetic and financial size category rating of not less than A-VII,
according to the current Best’s Key Rating Guide or a company of
equal financial stability that is approved by CITY’s Risk Manager
for all coverages except surety.

(2)  name and list as additional insureds CITY, CITY’s officers,
employees, and agents and, if the CITY s Risk Manager so
requires, the City of San Clemente Redevelopment Agency and its

. officers, employees, and agents. An endorsement shall accompany
the insurance certificate naming such additional insureds.
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(3}  specify it acts as primary insurance and that no insurance held or
owned by CITY (o, if applicable, the San Clemente
Redevelopment Agency) shall be called upon to cover a loss under
said policy;

(4)  contain a clause substantially in the following words: "it is hereby
understood and agreed that this policy may not be canceled or
materially changed except upon thirty (30) days prior written
notice to CITY of such cancellation or material change as
evidenced by a return receipt for a registered letter;"

(5)  cover the operations of CONTRACTOR pursuant to the terms of
this Agreement; and

(6)  be written on an occurrence and not a claims made basis.

C. Professional Liability or Errors and Omissions insurance Speclﬁcally
designed o protect against acts, errors or omissions of the ™
CONTRACTOR and “covered professional services™ as designated in the
policy must specifically include work performed under this Agreement,
The policy limit shall be not less than One Million Dollars (81,000,000)
per claim and One Million Dollars ($1,000,000) in the aggregate. The
policy must “pay on behalf of” the insured and must include a provision
establishing the insurer’s duty to defend.

[7 If this box is checked and CITY has initialed below, the requirement for
Professional Liability or Errors and Omissions insurance set forth in
paragraph C above is hereby waived.

CITY s Initials;

Notwithstanding anything herein to the contrary, in the event any of CONTRACTOR s
insurance as required pursuant to this Section 5.2 expires during the term of this
Agreement, CITY shall withhold any payment due to CONTRACTOR hereunder unti}
such time as CONTRACTOR obtains replacement insurance that meets all of the
applicable requirements hereunder and submits certificates and endorsements evidencing
such insurance to CITY.

CONTRACTOR shall require all of its subcontractors to procure and maintain during the
course of their subcontract work with CONTRACTOR insurance that complies with the
foregoing minimum insurance requirements. CONTRACTOR shall obtain from such
subcontractors and retain in its files certificates evidencing such compliance.
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ARTICLE 6
TERMINATION

This Agreement may be terminated by CITY for any reason, with or without cause, upon
written notice to CONTRACTOR. In such event, CONTRACTOR shall be compensated
for all services performed and costs incurred up to the date of notification for which
CONTRACTOR has not been previously compensated, plus termination expenses
reasonably incurred and properly accounted for (but in ro event to exceed the amount
which, when combined with other amounts paid, exceeds the amount for any
uncompleted task set forth in Exhibit "A", as applicable). Upon receipt of notice of
termination from CITY, CONTRACTOR shall immediately stop its services, unless
otherwise directed, and deliver to CITY all data, drawings, reports, estimates, summaries
and such other information and materials as may have been accumulated by
CONTRACTOR in the performance of this Agreement, whether completed or in process.

ARTICLE 7
MISCELLANEOUS

7.1  Owneiship of Documents.

All repotts, software programs, as well as original data collected, original reproducible
drawings, plans, studies, memoranda, computation sheets and other documents assembled
or prepared by CONTRACTOR or furnished to CONTRACTOR in connection with this
Agreement shall be the property of CITY and delivered to CITY at completion of the
project or termination of this Agreement, whichever occurs first. Copies of said
documents may be retained by CONTRACTOR, but shall not be made available by
CONTRACTOR to any individual or organization without the prior written approval of
CITY.

Any use of complefed documents for projects other than that covered by this Agreement
and/or any use of uncompleted documents without specific written authorization from
CONTRACTOR will be at CITY"s sole risk and without liability or legal exposure to
CONTRACTOR. ‘

7.2  Notices.

Any notices to be given under this Agreement shall be given by enclosing the same in a
sealed envelope, postage prepaid, and depositing the same in the United States mail,
addressed to CONTRACTOR at 3501 Jamboree Rd., Suite 100, Newport Beach, CA
92660, and to the City of San Clemente, City Manager’s Office, 910 Calle Negocio
, San Clemente, California 92673, Attention:_Michael Johnston, Management Analvst.

7.3  Covenant Against Contingent Fees,

CONTRACTOR warrants that it has not employed or retained any company or person to
solicit or secure this Agreement and that it has not paid or agreed to pay any company or
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person any fee or commission from the award or making of this Agreement. For breach
or violation of this warranty, CITY shall have the right to annul this Agreement without
liability or, in its discretion, o deduct from the Agreement price or consideration, or
otherwise recover, the full amount of such fee or commisston.

7.4 Liquidated Damages.

0 APPLICABLE ONLY IF THIS BOX HAS BEEN CHECKED AND BOTH
PARTIES HAVE INITTALED BELOW,

If CITY secks monetary damages for CONTRACTOR'S failure to complete all of the
services required hereunder by the completion date set forth in Exhibit “B” (the
“Completion Date”), CONTRACTOR shall be required to pay to CITY Dollars
($ ) per day for each day beyond the Completion Date that any of such services
remain uncompleted; provided, however, that nothing herein shall be deemed to limit
CITY’s remedy for CONTRACTOR s failure to complete all services required hereunder
by the Completion Date to seeking monetary darmnages, and CITY shall be entitled to pursue
any other equitable remedy permitted by law, including, without limitation, specific
performance.

THE PARTIES HERETO AGREE THAT THE AMOUNT SET FORTH IN THIS
SECTON. 7.4 (THE “DAMAGE AMOUNT™)} CONSTITUTES A REASONABLE
APPROXIMATION OF THE ACTUAL DAMAGES THAT CITY WOULD SUFFER
DUE TO CONTRACTOR’S FAILURE TO COMPLETE ALL OF THE SERVICES
REQUIRED HEREUNDER BY THE COMPLETION DATE, CONSIDERING ALL OF
THE CIRCUMSTANCES EXISTING ON THE EFFECTIVE DATE OF THIS
AGREEMENT, INCLUDING THE RELATIONSHIP OF THE DAMAGE AMOUNTS
TO THE RANGE OF HARM TO CITY, THAT REASONABLY COULD BE
ANTICIPATED AND THE ANTICIPATION THAT PROOF OF ACTUAL DAMAGES
WOULD BE COSTLY OR INCONVENIENT. THE DAMAGE AMOUNT SET FORTH
IN THIS SECTION 7.4 SHALL BE THE SOLE DAMAGES REMEDY FOR
CONTRACTOR’S FAILURE TO COMPLETE ALL OF THE SERVICES REQUIRED
HERFUNDER BY THE COMPLETION DATE, BUT NOTHING IN THIS SECTION

7.4 SHALL BE INTERPRETED TO LIMIT CITY’S REMEDY FOR CONTRACTOR’S

FAILURE TO COMPLETE ALL OF THE SERVICES REQUIRED HEREUNDER BY
THE COMPLETION DATE TO SUCH A DAMAGES REMEDY. IN PLACING ITS
INITIALS AT THE PLACES PROVIDED HEREINBELOW, EACH PARTY
SPECIFICALLY CONFIRMS THE ACCURACY OF THE STATEMENTS MADE
ABOVE AND THE FACT THAT EACH PARTY HAS BEEN REPRESENTED BY
COUNSEL OR HAS HAD THE OPPORTUNITY TO BE REPRESENTED BY
COUNSEL TO EXPLAIN THE CONSEQUENCES OF THE LIQUIDATED DAMAGES
PROVISION AT OR PRIOR TO THE TIME EACH EXECUTED THIS AGREEMENT.

CONTRACTOR’S INITIALS: CITY’S INITIALS:
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Notwithstanding any of the above, nothing herein is intended to preclude the
CITY’s recovery of its attorney’s fees and costs incurred to enforce this Section 7.4, as
provided in Section 7.10 below.

1.5 _Interpretation and Enforcement of Agreement,

This Agreement shall be construed and interpreted both as to validity and performance of
the parties in accordance with the laws of the State of California. Iegal actions
concerning any dispute, claim, or matter arising out of or in relation to this Agreement
shall be instituted and maintained in the Superior Court of the County of Orange, State
of California, or in any other appropriate court with jurisdiction in such county, and
CONTRACTOR agrees to submit to the personal jurisdiction of such court,

7.6 Disputes.

In the event of any dispute arising under this Agreement, the injured party shall notify the
. defaulting party in writing of its contentions by submitting a claim therefor. The injured
party shall continue performance of its obligations hereunder so long as the defaulting
party immediately commences to cure such default and completes the cure of such
default with reasonable diligence and in no event to exceed 30 days after service of the
notice, or such longer period as may be permitted by the injured party; provided, that if
the default results in an immediate danger to the health, safety, and general welfare,
CITY may take such immediate action as CITY deems warranted,

7.7 Retention of Funds.

CITY may withhold from any monies payable to CONTRACTOR sufficient funds to
compensate CITY for any losses, costs, liabilities or damages suffered by CITY due to
default of CONTRACTOR in the performance of the services required by this
Agreement.

7.8 Waiver,

No delay or omission in the exercise of any right or remedy by a nondefaulting party
shall impair such right or remedy or be construed as a waiver. CITY's consent or waiver
of one act or omission by CONTRACTOR shall not be deemed to constitute a consent or
waiver of CITY"s rights with respect to any subsequent act or omission by
CONTRACTOR. Any waiver by either party of any default must be in writing.

7.9 Rights and Remedies are Cumulative.

Except as may be expressly set forth in this Agreement, the rights and remedies of the
parties are cumulative and the exercise by either party of one or more of such rights or
remedies or other rights or remedies as may be permitted by law or in equity shall not
preclude the exercise by such party, at the same or different times, of any other rights or
remedies to which such party may be entitled.
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7.1¢  Attornevs’ Fees.

In the event either party commences an action against the other party arising out of or in
connection with this Agreement, the prevailing party in such action shall be entitled to
recover its reasonable costs and expenses, including without limitation reasonable
attorneys’ fees and costs. Attorneys’ fees shall include attorneys” fees on any appeal, and
in addition, a party entitled fo attorneys’ fees shall be entitled to all other reasonable costs
for investigating such action, including the taking of depositions and discovery, expert -
witness fees, and all other necessary costs incurred in the litigation, suit, or other action
requiring attorney time. All such fees shall be enforceable whether or not such action is
prosecuted to final judgment.

7.11 Inteprated Agreement.

This Agreement contains all of the agreements of the parties and cannot be amended or
modified except by written agreement. No prior oral or written understanding shall be of
any force or effect with respect to those matters covered in this Agreement.

7.12 Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that they
are duly authorized to execute this Agreement on behalf of said parties.

[APPLICABLE TO INDIVIDUAL CONTRACTORS ONLY]

7.13  Compliance with California Unemplovment Insurance Code Section 1088.8:
Prior to signing the Contract, CONTRACTOR shall provide to CITY a completed and
signed Form W-9, Request for Taxpayer Identification Number and Certification.
CONTRACTOR understands that pursuant to California Unemployment Insurance Code
Section 1088.8, the CITY will report the information from Form W-9 to the State of
.California Unemployment Development Department, and that the information may be
used for the purposes of establishing, modifying, or enforcing child support obligations,
including collections, or reported to the Franchise Tax Board for tax enforcement

PUrposes.

[End — Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed on the respective dates set forth opposite their signatures.

ATTEST: Tis: M@j ?Mm

LA 7/ / ¢ Dated \)ulg‘ 22 20 lﬁ
CITY CLERK of the Clty of )
San Clemente, Califomia

CRRE, Tine,
(“cQ CTOR™)
Con_traotor’s igense Number i W
By ” b b
tvvv ‘
Itsrsxm;ﬁmmah\ﬂj&md‘bf
Dated: 'E'U(s( 2 » 20\
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EXHIBIT “A”

SCOPE OF SERVICES

Exclusive right to negotiate a sale or lease of the city-owned 2.29
parcel of land located af the Southwest corner of Avenida Vista
Hermosa and Avenida La Pata, San Clemente, CA 92673 under

the terms and conditions listed on the attached Exclusive
Sale/Lease Authorization
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EXHIBIT “B”
SCHEDULFE OF PERFORMANCE

The exclusive right to negotiate a sale/lease shall be from the period commencing
on June 18, 2019 through June 18, 2020.-
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WORKER’S COMPENSATION INSURANCE CERTIFICATION
CBRE, Inc.

Project No,

WORKERS' COMPENSATION DECLARATION
[ hereby affirm under penalty of perjury one of the foliowing declarations:

(ONE OF THE BOXES BELOW MUST BE CHECKED)

r—‘ I have and will maintain a certificate of consent from the California Labor
‘ Commission to self-insure for workers' compensation, as provided for by
Section 3700 of the Labor Code, for the performance of the work to be
performed under this contract,

ﬁ“ I have and will maintain workers' compensation insurance, as required by
Section 3700 of the Labor Code, for the performance of the work to be
performed under this contract. My workers' compensation insurance carrier and
policy number are: ‘

Carrier American Zurich insurance Company

Policy Number WC 8384195 20 .

ru I certify that, in the performance of the work under this Agreement, I shall not
employ any person in any manner so as to become subject to the workers'
compensation laws of California, and I hereby agree to indemnify, defend, and
hold harmless the City of San Clemente and all of its officials, employees, and
agents from and against any and all claims, liabilities, and losses relating to
personal injury or death, economic losses, and property damage arising out of
my failure to provide such worker’s compensation insurance. I further agree
that, if I should become subject to the workers' compensation provisions of
Section 3700 of the Labor Code, I shail forthwith comply with those provisions.

WARNING: FAILURE TO SECURE WORKERS’ COMPENSATION
COVERAGE IS UNLAWFUL, AND SHALIL SUBJECT AN EMPLOYER TO
CRIMINAL PENALTIES AND CIVIL FINES UP TO ONE HUNDRED
THOUSAND DOLLARS ($100,000), IN ADDITION TCO THE COST OF
COMPENSATION, DAMAGES AS PROVIDED FOR IN SECTION 3706 OF
THE LABOR CODE, INTEREST, AND ATTORNEY’S FEES.
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Address

Newlpoer Readn, CA G266
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