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Scott C. Smith 
(949) 263-6561 
scott.smith@bbklaw.com 
File No. 55452.02132 

February 5, 2020 

VIA U.S. MAIL AND E-MAIL TO: SCOPING@SCTRE.ORG  

Caltrans District 12 

1750 East 4th Street, Suite 100 

Santa Ana, CA 92705 

 

Attention:  Env/SCTRE Scoping 

Re: Comments regarding Public Scoping Notice for South County Traffic 

Relief Effort project 

Dear Sir and/or Madam: 

This letter is submitted on behalf of the City of San Clemente (“City”) in connection with 

the Public Scoping Notice (“Notice”) for the South County Traffic Relief Effort project 

(“Project”).  The Notice states that the California Department of Transportation (“CalTrans”), in 

cooperation with the Foothill/Eastern Transportation Corridor Agency (“TCA”), will be 

preparing an Environmental Impact Report/Environmental Impact Statement (“EIR/EIS”) for the 

Project.  The City offers the following comments on the Notice. 

The Notice does not provide a legally adequate Project description 

An accurate, complete and stable project description is fundamental to achieving the 

California Environmental Quality Act’s (“CEQA”) purpose and to preparing an adequate EIR.  

(Stopthemilleniumhollywood v. City of Los Angeles (2019) 39 Cal.App.5th 1; County of Inyo v. 

City of Los Angeles (1977) 71 Cal.App.3d 185.)  The Notice fails to provide a project description 

that meets CEQA’s requirements. 

The Notice states that the following activities are “being planned”:  “the extension of the 

tolled State Route (SR) 241 lanes to Interstate (I) 5, the extension of Crown Valley Parkway to 

SR 241, new connections between Ortega Highway, Antonio Parkway, Avery Parkway, and SR-

73, new general-purpose lanes on I-5, new managed lanes on I-5, or combinations of these 

preliminary alternatives; and range between approximately 4 and 22 miles in length.”  

Noticeably absent from this description is the location of these planned activities.  The Notice 

does not identify a specific location and instead offers a list of “alternatives” where the Project 

could potentially be sited.  The Notice does not specify which of these alternatives is the 

“project” that is being proposed and that will be analyzed in the EIR/EIS.  Informed public 
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participation is impossible absent a clearly identified and defined project.  (Washoe Meadows 

Community v. Department of Parks and Recreation (2017) 17 Cal.App.5th 277.)  CalTrans must 

identify which of the alternatives is “the project” that will be analyzed in the EIR/EIS. 

Under CEQA Guidelines section 15124, the project description must include the 

proposed project’s “precise location and boundaries” and a “clearly written statement of [project] 

objectives.”  (Guidelines § 15124, subds. (a), (c); see also Guidelines § 15082(a)(1)(B)[notice of 

preparation must identify project location].)  The alternatives identified in the Notice are at 

different locations and they vary in size, scope and scale.  The Notice fails to provide the 

Project’s precise location.   

Further, the identified Project objectives—to “improve north-south regional mobility in 

South Orange County and accommodate regional travel demand”—are artificially constrained.  

This statement of objectives is contrived to support the build alternatives identified in the Notice 

and necessarily precludes consideration of east-west mobility improvements—this, despite the 

fact that studies prepared by the City’s traffic consultant demonstrate that east-west roadways are 

the impediment to south county mobility, not north-south roadways. 

Public involvement is “essential” to CEQA.  (Guidelines § 15201; see also, Concerned 

Citizens of Costa Mesa v. 32nd District Agricultural Association (1986) 42 Cal.3d 929.)  How 

can the public participate when the Project’s specific location is unknown?  For that matter, how 

can CalTrans and TCA prepare a legally adequate EIR/EIS when the Project’s exact location is 

not identified?  At a minimum, a lead agency must state the “precise location and boundaries” of 

the proposed project.  (Guidelines § 15124(a).)  Providing a list of possible locations does not 

meet this requirement and the Notice is therefore legally inadequate.  Any EIR/EIS that fails to 

identify the Project’s “precise location and boundaries” will likewise be inadequate. 

The Notice is internally inconsistent 

The Notice also fails as an informational document because of internal inconsistencies.  

The Notice includes as attachments a Notice of Intent (“NOI”) to prepare an EIS and a Notice of 

Preparation (“NOP”) stating that an EIR will be prepared for the Project.  The NOI identifies 

eleven alternatives to be analyzed in the EIR/EIS, whereas the NOP identifies ten alternatives to 

be considered.  This internal inconsistency renders the Notice ineffective as an informational 

document.  The Notice should be corrected, re-issued, and a new comment period initiated. 

Encroachment into the City’s territorial jurisdiction 

The City objects to any alternative that would connect SR 241 to I-5 through the City’s 

boundaries.  At least five of the alternatives identified in the Notice would do so, specifically: 
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Alternative 11:  Add 1-5 General Purpose Lane (from I-405 to San Diego County) 

Alternative 12:  Add I-5 HOT Lane from I-405 to San Diego County 

Alternative 14:  Connect SR 241 to I-5 via La Pata Avenue Crossing (Local Connection 

at Avenida Pico) 

Alternative 17: Connect SR 241 to I-5 via Shore Cliffs (Local connection at Avenida 

Vaquero) 

Alternative 21:  Los Patrones Parkway Extension and I-5 HOT Lanes 

These alternatives would bisect and displace existing communities in the City.  As such, 

they are wholly infeasible.  (Guidelines § 15364 [economic and social factors are considered in 

determining feasibility].) 

In addition, neither TCA nor CalTrans have authority to fund or construct any extension 

of SR 241 to I-5 that bisects the City.  (See, Streets and Highways Code § 541 [stating “Route 

241 is from Route 5 south of San Clemente to Route 91 in the City of Anaheim,” emphasis 

added].)  This issue is the subject of pending litigation between the parties in City of San 

Clemente, et al. v. Foothill/Eastern Transportation Corridor Agency, et al., Riverside County 

Superior Court Case No. RIC1800232.  Alternatives 11, 12, 14, 17 and 21 should be removed 

from consideration. 

Early disclosure of methodology 

CalTrans should disclose all modeling assumptions and the substantial evidence 

supporting the assumptions early in the EIR/EIS process.  As the City explained in detail in its 

July 25, 2018 letter regarding the Project Study Report-Project Development Support (“PSR-

PDS”), the PSR-PDS did not utilize standard methodology for traffic forecasting and 

transportation planning.
1
  As such, disclosure of the modeling assumptions utilized in the 

EIR/EIS will be crucial to informed public participation. 

Omission of obvious Project alternatives 

The PSR-PDS failed to consider two key transportation planning strategies as no-build 

alternatives:  (1) eliminating tolls and increasing capacity on existing TCA toll roads or portions 

thereof; and (2) dynamic pricing, a solution gaining widespread use and success in highways 

throughout California, including Orange County.  The EIR/EIS should not compound this error.  

Analysis of these Project alternatives should be included in the EIR/EIS. 

                                                 
1
 A copy of the City’s July 25, 2018 letter is attached to this correspondence. 
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Analysis of environmental resources 

The EIR/EIS’ ability to adequately analyze the Project’s impacts is questionable given 

that the Notice identifies at least ten different locations where the Project could potentially be 

constructed.  The EIR/EIS cannot conduct the robust and thorough analysis that CEQA requires 

of ten different potential sites.  To comply with CEQA’s mandate, the EIR/EIS must identify the 

Project’s precise location and analyze impacts accordingly.  In the absence of an identified 

Project location, preparation of a legally adequate EIR/EIS is simply not possible. 

Moving past that point, given the Project’s regional scope and size, the Project has the 

potential to impact all of the resources identified in Appendix G of the CEQA Guidelines.  The 

EIR/EIS must therefore thoroughly analyze the direct, reasonably foreseeable indirect, and 

cumulative impacts that would result from both Project construction and operation on aesthetics, 

agriculture/forestry resources, air quality, biological resources, cultural resources, geology/soils, 

greenhouse gas emissions, hazards/hazardous materials, hydrology/water quality, land 

use/planning, mineral resources, noise, population/housing, public services, recreation, 

transportation, tribal cultural resources, utilities/service systems, and wildfire. 

Although not an exhaustive list, the EIR/EIS should analyze the following topics:  

Aesthetics 

1. Impacts on viewsheds for both natural and cultural landscapes. 

2. Scenic resource evaluation and visual impact assessment for scenic highways. 

Air Quality 

1. Regional and localized impacts from both construction and operation. 

2. Mobile source health risk assessment. 

3. Impacts related to incompatible land uses (i.e., siting a transportation corridor 

near sensitive receptors). 

4. Specific health risks of each criteria pollutant and diesel particulate and the 

magnitude of those risks.  

Biological Resources 

1. Jurisdictional delineation of creeks and associated riparian habitat within and 

adjacent to the Project area and analysis of impacts to those resources. 
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2. Impacts on wildlife movement. 

3. A complete assessment of the sensitive biological resources within and adjacent 

to the Project area, including analysis of the regional setting; assessment of rare plant 

communities; inventory of all sensitive biological species located on or adjacent to the Project 

site (with particular attention to threatened, endangered and candidate species); and focused 

species-specific surveys conducted according to applicable California Department of Fish and 

Wildlife or United States Department of Fish and Wildlife protocols. 

Greenhouse Gas Emissions 

1. Detailed emissions inventories and reduction categories. 

2. All modeling assumptions with substantial evidence to support the assumptions. 

3. Identification of any modifications made to model inputs with substantial 

evidence to support the modifications. 

4. Enforceable and clearly identified performance standards for mitigation measures. 

Land Use and Planning 

1. Impacts related to the physical division of established communities in the City 

that would result from Alternatives 11, 12, 14, 17 and 21. 

2. Impacts related to the Project’s inconsistency with the City’s General Plan. 

3. Impacts related to the Project’s inconsistency with the Orange County 

Transportation Authority’s Master Plan of Arterial Highways and the Circulation Element of the 

County of Orange’s General Plan. 

Noise 

1. Impacts to City residents from the ambient noise increases and vibration. 

Transportation 

1. VMT analysis consistent with CEQA Guidelines section 15064.3. 

2. All modeling assumptions with substantial evidence to support the assumptions. 
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3. Analysis of peak weekday trips, not just peak event thresholds (i.e., summer 

weekends). 

4. Impacts related to the disincentives that the Project creates to development of 

multi-modal transportation solutions. 

5. Analysis of whether existing and expected projects would meet CalTrans’ stated 

need for the Project, including consideration of the fact that east-west movement, not north-south 

movement, is the main impediment to south county mobility. 

Conclusion 

The Notice lacks a legally adequate project description.  This fatal flaw taints not only the 

Notice, but also the EIR/EIS that CalTrans intends to prepare based on the Notice. The City asks 

that the Project be tabled until the pending litigation between the parties is resolved.  At a 

minimum, the Notice should be re-issued with a project description that complies with CEQA. 

Sincerely, 

Scott C. Smith 

of BEST BEST & KRIEGER LLP 
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Scott C. Smith 
(949) 263-6561 
scott.smith@bbklaw.com 

July 25, 2018 

VIA U.S. MAIL AND ELECTRONIC MAIL 

Valarie McFall 

Chief Environmental Planning Officer 

Foothill/Eastern Transportation Corridor Agency 

125 Pacifica, Suite 100 

Irvine, CA 92618 

 

David Speirs 

Project Manager 

Corridor Management Group 

Transportation Corridor Agencies 

125 Pacifica, Ste. 120 

Irvine, CA 92618 

Farid Nowshiravan 

Project Manager 

Caltrans District 12 

1750 East 4th Street, Suite 100 

Santa Ana, CA 92705 

 

Re: Comments for South County Traffic Relief Effort Draft PSR-PDS 

Dear Ms. McFall, Mr. Speirs and Mr. Nowshiravan:  

This letter is submitted on behalf of the City of San Clemente in connection with the 

circulation of the initial draft South County Traffic Relief Effort Draft Project Study Report-

Project Development Support (“PSR-PDS”). The City of San Clemente (“City”) is one of the 

nine cities within the PSR-PDS’s Project Area.  The PSR-PRD contemplates four alternatives 

that involve the territorial jurisdiction of San Clemente (Alternatives 13, 14, 17, and 21, the “San 

Clemente Alternatives”).  Therefore, these comments are limited to the document’s discussion of 

those alternatives.  As detailed below, our review concludes that the preparation of the PSR-PDS 

has violated processes required for that preparation.  Furthermore, the PSR-PDS lacks important 

substantive information necessary for completion and publication in this form.  We ask that you 

carefully review these comments before taking any additional steps in furtherance of this project.      

1. Authority. The City notes as a preliminary matter that the Foothill/Eastern 

Transportation Corridor Agency (TCA) lacks authority to do this.  The Joint Powers Agreement 

(JPA) creating F/ETCA authorized TCA to construct the 16-mile remainder of the Foothill South 

Toll Road in the route designated  as “SR-241,” following a pathway from the current terminus 

of the freeway at Oso Parkway, skirting the southeastern urbanized area of Orange County, then 

connecting to Interstate 5 (“I-5”) in the vicinity of Basilone Road.  In 1988, the Legislature 

enacted Streets and Highways Code Section 541 officially designating this corridor, which was 
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to extend “near the cities of Tustin and Irvine to Route 5 south of San Clemente.”  (Streets and 

Highways Code, § 541.)  As a limited purpose joint powers agency, TCA lacks the authority to 

support, fund, or partner with Caltrans on the San Clemente Alternatives.  Thus, this entire PSR-

PDS process is ultra vires to the extent it involves TCA’s participation in scoping alternatives 

beyond this limited statutory authority.  This issue is set for hearing in San Clemente’s litigation 

challenging TCA’s authority to do this, so circulation and completion of this document is 

premature until the court in that case determines in the next few months whether TCA even has 

the ability to do this. 

2. Project. The PSR-PDS fails to describe a coherent project for review. Instead, it 

designates an amorphous value, i.e., “south county mobility,” as a transportation project for 

analysis.  The PSR-PDS presents eight “build” alternatives, each varying in location, scale, 

impact, and purpose. These alternatives affect different communities and lands, without 

reference to any methodology for their priority over other potential projects in TCA’s service 

area.  

3. Consensus. The process of formulating this PSR-PDS has not conformed to law.  

Caltrans’s Project Development Procedures Manual (PDPM) provides the framework of policies 

and procedures for developing state highway improvement projects in line with federal policies 

and guidance.  Chapter 8 in the PDPM covers the “Overview of Project Development” and 

Chapter 9 addresses “Project Initiation,” including the PID process.  Appendix S-“Preparation 

Guidelines for Project Study Report-Project Development Support (PSR-PDS) Project Initiation 

Document” also specifically outlines how a PSR-PDS is prepared in the PID process.   

The PDPM tasks Caltrans with responsibility to meet and confer with affected local 

entities to develop a “shared view” of the project and to establish an understanding of the 

procedures, roles, and responsibilities before the project initiation process begins.  (PDPM, 

Appendix S, p. S-8.)  By contrast, this PSR-PDS was conceived – it admits – secretly, having its 

genesis in “confidential interviews with residents and active community-based leaders.”  (PSR-

PDS, p. 2-4, emphasis added.)  It has never been published in a TCA agenda, presented to the 

TCA board, or otherwise open to public comment.  It fails to demonstrate any degree of 

consensus among public agencies as to how to address the stated needs in the document.  

4. Incorporation of reports and studies.  A PSR-PDS must incorporate the best 

available and most current reports and studies.  That information is to serve as the basis for the 

conceptual design, development of alternatives, quantities and estimates, and exhibits.  (PDPM, 

Appendix S, p. S-9.) 

San Clemente has prepared extensive consulting studies on this project’s background and 

need.  The PSR-PDS makes literally no mention of them.  TCA has offered no response to those 

reports and studies other than a real-time, hyperbolic critique of them by a TCA board member 
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when San Clemente insisted on presenting them from the audience at a TCA board meeting.  The 

PSR-PDS traffic analysis appears to have been prepared in complete isolation of the San 

Clemente analysis, which would call the PSR-PDS’s needs assessment into serious question.  

(San Clemente’s transportation consultant is preparing a separate response to this draft PSR-

PDS, which will be provided next week.)   

5. Comment submission. The PSR-PDS directs readers to submit comments on the 

PSR-PDS to GetMovingOC.com, which is a public relations site promoting the “build” 

alternatives (PSR-PDS, Executive Summary (PDF p. 3)). At the site, the reader is immediately 

greeted with the following statement: “With a growing population and new development, traffic 

delays are expected to increase by 64% by 2035. We need solutions now to fix our traffic 

problems.” This site was designed to promote the “build” alternatives, not to objectively solicit 

input. It is unclear where on the site the reader should submit comments for the PSR-PDS, or if 

the general feedback option is the appropriate means to submit such comments.  At a minimum, 

the PSR-PDS should solicit public feedback at public agency portal.     

6. Flawed project objectives.  The PSR-PDS fails to present a purpose of 

appropriate scope or measure. The PSR-PDS explains that the purpose of the eight “build” 

alternatives is to improve regional mobility, provide additional capacity in case of traffic 

incidents or emergencies, and to enhance multimodal opportunities. “A clear, well-justified 

purpose-and-need statement explains to the public and decision makers that the expenditure of 

funds is necessary and worthwhile, and that the priority of the project, relative to other 

transportation needs, is warranted.” (Caltrans PDPM, ch. 9, p. 9-21.) The PSR-PDS’s purpose 

statements could apply to nearly any transportation project. Further, they provide no guidance or 

measure to assess the success or failure of a project. “Objectives should be quantified during the 

project initiation phase and measures should be used to develop, evaluate, and compare 

reasonable solutions.” (Caltrans PDPM, ch. 9, p. 9-21, emphasis added.) The PSR-PDS contains 

some discussion about levels of service, but fails to provide any useful benchmarks for 

congestion, safety, or multimodal transportation.  In short, the PSR-PDS presents a purpose and 

need statement contrived to justify the “build” alternatives and divorced from commonly 

accepted metrics for transportation improvement warrants.  Specific examples follow: 

a. North-south v. east-west.  The City’s traffic study, and regional traffic models 

on which it is based, conclude that the main impediment to south county mobility 

is east-west movement. This is a significant discrepancy in the PSR-PDS.  

b. Evacuation and emergency response. The PSR-PDS provides no evidence 

demonstrating that evacuation and emergency response are hindered by the 

current circulation network. One need identified is that “[t]he lack of sufficient 

north-south capacity impairs evacuation and emergency response.” (PSR-PDS, p. 

3-1 (PDF, p. 25).) This need is also listed in several of the attachments. The PSR-
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PDS provides some data on traffic accidents, but no data on response to accidents 

from first responders or law enforcement or how those compare to similar metrics 

on other highways.  The PSR-PDS suggests that having a parallel freeway for the 

sole purpose of emergency response and evaluation is a legitimate project 

objective.  

c. Multi-modal mobility opportunities.  The San Clemente Alternatives – by 

prematurely building unwarranted highway infrastructure – would create huge 

disincentives to multi-modal transportation solutions. 

d. Obscure right-of-way delineations.  No “build” alternative discussion gives any 

indication of where its right-of-way will lie.  The document’s discussion of 

alignments, section diagrams, acquisition estimates, and lists of “structures within 

project limits” are truncated, making it impossible to determine the project 

footprint.  San Clemente believes that much of this information is readily 

available and publishable as part of this exercise. 

7. Methodology.  The PSR-PDS is not founded in standard methodology for traffic 

forecasting and transportation planning. For example, project objectives are described with 

reference to peak “event” (i.e., summer weekend) thresholds, rather than peak weekday levels of 

service.  The analysis highlights the unique traffic pattern characteristic of summer weekend 

traffic (PSR-PDS, p.4-3 (PDF, p. 29), but does not use proper methodology to assess it or to 

moor it to traditional transportation planning. The PSR-PDS uses estimates of historical and 

future growth figures, because the Orange County Transportation Analysis Model (OCTAM) 

lacks a weekend module. Why this corner of TCA’s service area should be addressed instead of 

areas more significantly impacted by weekday peak traffic, or weekend traffic for that matter, is 

not discussed.  It is unclear whether the baseline assessments were made during the recent I-5 

construction, with its significant impairment of traffic flow.   

8. Regional planning. The PSR-PDS fails to consider the maintained by the Orange 

County Transportation Authority’s (“OCTA”) Master Plan of Arterial Highways (“MPAH”). 

The MPAH maps the planned development of the region’s circulation network. The County’s 

Circulation Element is part of the County’s General Plan. For discussion of regional planning, 

the PSR-PDS mentions only studies and programs by councils of governments (“COG”). (PSR-

PDS, p. 6-2.)  However, neither the MPAH nor the County’s Transportation Element 

contemplate or permit the SR-241 extension. In fact, on May 22, 2018, the Orange County Board 

of Supervisors voted unanimously to remove reference to the SR-241 extension from its 

Transportation Element. (OC BOS Reso. No. 18-048, § 1(a).)  The planning and environmental 

review for Rancho Mission Viejo do not rely on SR-241, yet the PSR-PDS suggests that this 

project is necessary for completion of that project.  (PSR-PDS, sec. 8.3.)    
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9. Local planning. The PSR-PDS fails to explain how the “build” alternatives are 

consistent with local planning regulations and policies. For discussion of local planning, the 

PSR-PDS states only that “[c]oordination for the Project construction phase will be constructed 

with all local jurisdictions within the Project limits.” (PSR-PDS, p. 6-2 (PDF p. 44).)  The land 

use designation analysis conducted for the PEAR shows that the alternatives would drive through 

several designations clearly not intended for major roadways, including open space, recreation, 

residential, and coastal.  (PSR-PDS, attach. E (PEAR), tables B-6, p. 18-32 (PDF p. 390-404.) 

The PSR-PDS should demonstrate how the “build” alternatives are consistent with these land use 

designations as well as other elements of local jurisdictions’ general plans (including San 

Clemente’s general plan, which dates back to the 1920s), specific plans, zoning codes, and 

initiative protections.  The PSR-PDS planning assessment fails to take into account many recent 

San Clemente enactments for the protection of open space, trails, and parks, including a 2017 

private-public partnership for the creation of a major conservation area where Alternative 14 is 

drawn. 

10. Existing projects. The PSR-PDS fails to address how existing and expected 

projects may meet the stated needs for the “build” alternatives. The PSR-PDS lists ten projects 

already slated for the Project Area. (PSR-PDS, table 6-1, p. 6-3 (PDF p. 45). However, the PSR-

PDS does not show that the build alternatives are necessary despite these current projects 

underway, including new high occupancy vehicle (“HOV”) lanes on I-5. 

11. Planned projects. Along with failing to account for existing projects, the PSR-

PDS fails to account for planned projects. As explained above, the MPAH maps the planned 

development of the County’s circulation network. The PSR-PDS does not explain whether 

completion of the MPAH, which prefers public roadways over the SR-241 extension, would 

address the stated needs for the build alternatives.  Several alternatives are completely 

inconsistent with existing habitat conservation agreements with state and federal resource 

agencies.  San Clemente is the third party beneficiary to several of these, which were provided as 

consideration for development agreements.   

12. Local agency approvals. The PSR-PDS claims that only “Freeway and 

Maintenance agreements” are required by way of local approvals and that “[n]o relinquishments 

are anticipated for the Project.” (PSR-PDS, p. 14-2 (PDF p. 114).) However, this directly 

contradicts the analysis for local land use designations performed for the PEAR. As discussed 

above, the PEAR shows that the alternatives will drive though land use designations not intended 

for major roadways. Neither Caltrans, the TCA, nor any other agency may by-right build major 

roadways through such designations without overriding local zoning and bringing an involuntary 

condemnation of them with payment of their inestimable value.    

13. Omission of obvious alternatives.  The PSR-PDS fails to consider two key 

transportation planning strategies as no-build alternatives:  (1) eliminating tolls and increasing 
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capacity on existing TCA toll roads or portions thereof and (2) dynamic pricing, a solution 

gaining widespread use and success in highways throughout California, including Orange 

County.   

Based on these considerations, the PSR-PDS fails to satisfy the procedural and 

substantive requirements of the law.  We ask that it be tabled until a court can address whether 

this process is legitimate at all, then finalized, if necessary, in proper consultation with affected 

stakeholders, as required by law.  Feel free to contact me if you would like to discuss this matter 

further. 

Sincerely, 

Scott C. Smith 

of BEST BEST & KRIEGER LLP 

cc: James Makshanoff, City Manager 
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