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ATTORNEYS FOR DEFENDANTS 
City of Aliso Viejo, City of San Juan 
Capistrano, and City of San Clemente 

 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

HOUSING IS A HUMAN RIGHT 
ORANGE COUNTY, et al., 
 

 
Plaintiffs, 

 
v. 

 
THE COUNTY OF ORANGE, et al., 

 
 

Defendants. 

Case No. 8:19-cv-00388-PA 
Honorable Percy Anderson 
 
REQUEST FOR JUDICIAL 
NOTICE IN SUPPORT OF 
MOTION OF DEFENDANTS CITY 
OF ALISO VIEJO, CITY OF SAN 
JUAN CAPISTRANO, AND CITY 
OF SAN CLEMENTE TO DISMISS 
THE AMENDED COMPLAINT 
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REQUEST FOR JUDICIAL NOTICE 

PLEASE TAKE NOTICE that, under Federal Rule of Evidence 201, and in 

support of their Motion to Dismiss, defendants City of Aliso Viejo, City of San Juan 

Capistrano, and City of San Clemente respectfully request that the Court take Judicial 

Notice of the following public records, which are not subject to reasonable dispute 

because they are capable of accurate and ready determination by resort to sources 

whose accuracy cannot reasonably be questioned: 

1. San Clemente Municipal Code § 8.86.010, a true and correct copy of 

which is attached as Exhibit 1 hereto. 

2. San Clemente Municipal Code § 8.86.040, a true and correct copy of 

which is attached as Exhibit 2 hereto. 

3. San Clemente Ordinance No. 1673, a true and correct copy of which is 

attached as Exhibit 3 hereto. 

4. San Clemente Municipal Code § 8.86.020, a true and correct copy of 

which is attached as Exhibit 4 hereto. 

ARGUMENT 

“A court shall take judicial notice if requested by a party and supplied with the 

necessary information.”  Fed. R. Evid. 201(d).  “A judicially noticed fact must be one 

not subject to reasonable dispute in that it is either (1) generally known within the 

territorial jurisdiction of the trial court or (2) capable of accurate and ready 

determination by resort to sources whose accuracy cannot be reasonably questioned.”  

Fed. R. Evid. 201(b). 

The Court may “take judicial notice of . . . undisputed matters of public 

record.”  Wilbur v. Locke, 423 F.3d 1101, 1113 (9th Cir. 2005) (brackets omitted).  

The aforementioned documents are not reasonably subject to dispute—they are duly 

enacted municipal codes and ordinances of the City of San Clemente—and are thus 

the proper subject of judicial notice under the Federal Rules of Evidence. 
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CONCLUSION 

For the foregoing reasons, defendants City of Aliso Viejo, City of San Juan 

Capistrano, and City of San Clemente respectfully request that, in connection with 

their Motion to Dismiss, the Court take judicial notice of Exhibits 1-4 hereto. 

 
Dated:  July 1, 2019 
 

JONES DAY 

By:  
John A. Vogt 

Attorneys for Defendants 
CITY OF ALISO VIEJO, CITY OF 
SAN JUAN CAPISTRANO, AND 
CITY OF SAN CLEMENTE 
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ORDINANCE N0.1674

AN ORDINANCE OF THE CITY OF SAN CLEMENTE FINDING THAT 
EXIGENT CIRCUMSTANCES RELATING TO IMMEDIATE THREATS 
TO THE PUBLIC HEALTH, SAFETY, AND WELFARE REQUIRE 
ENFORCEMENT OF THE PROVISIONS OF SAN CLEMENTE 
MUNICIPAL CODE CHAPTER 8.86 PROHIBITING CAMPING ON 
PUBLIC PROPERTY, EXCEPT AS PERMITTED HEREIN

WHEREAS, as of January 2015, the number of peop le experiencing
homelessness in th e United States was estimated at over 564,000, with twenty-one
(21 %) of such persons located in the State of California; and

WHEREAS, according t o data provided by the F ederal Department of Housing
and Urban Development, California is home to four of the nation's top ten major 
metropolitan areas with the largest number of persons experiencing homelessness; and

WHEREAS , Orange County is experiencing simila r conditions, w it h significant
and increasing numbers of persons currently homeless/unsheltered in Orange County , 
l iving in areas not meant fo r human habitation such as public streets , public and p riv ate 
parking lots, abandoned buildings, vacant lots and open space areas , public 
infrastructure facilities , beaches and parks; and

WHEREAS , more than half of individuals experiencing homelessness res id ing in
Orange County are "chronically homeless ;" and

WHEREAS , the Cit  y of S a n Clemente's homelessness rates ha ve increased along
wit  h those of the County at large; and

WHEREAS, San Clemente, along wi t h every city in the regio n, has struggled t o
create solutions and has likew i se been working with the County and other stakeholders 
to develop both temporary and permanent solutions to this regional cri sis ; and

WHEREAS , th e City's c lima tic, topographical , circulation , seismic, geo lo g ical , and
wild land -urban interface condit ions create an increased risk of fires; and

WHEREAS , the California Department of Forest ry and Fire Pro tecti on reports an
average of 103 wildfires per year are ignited b y illegal open f ires, and , se v eral fi r e 
departments in California have responded to such f ire s at  , or caused by activities at, 
unauthorized camping ; and

WHEREAS , the City Council of the City of San Clemente des  i res to ta ke act io n t o
address the in cide nts of homelessness and unsheltered persons res id i ng within the City; 
and

WHEREAS, based on the above and other related findings, on Fe bruary 20, 2018,
the City Council adopted Ordinance No. 1650 to amend the San Clemente Municipal

1
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Ordinance No. 167 4 Page 2

Code to add chapter 8 .86 , Camping, which prohibits camping upon pub li c property, 
priv  ate open space, and fi re risk areas; and

WHEREAS, on Sept ember 4, 2018, th e Unit ed States Court of Appea l s, Nin th 
Circuit issued a d ec i sio n in Martin v. City of Boise (9th Ci r. 2018) 902 F.3d 1031 , w hich 
r estricted the enforceability of anti-camping ord inances u nder certai n circ umstan ces; and

WHEREAS , the C ity has been working act i vely t o deve lop long-term solutions to 
the homelessness prob l em, in conjunction with th e County and ot  he r stake ho lders, to 
purs ue the provision of emerge n cy shel t er services and transiti onal a n d long-term 
h ousing opportunities t o a ddress th e und erl yi ng causes of hom e lessness, in c lud ing 
petition ing th e County of Orang e t o provide shelter and se r vices t o thi s hi g hl y impacted 
segment of its population; and

WHEREAS, th e City has co ntra cted with va ri ous n on -profit service o rgan iza tion s 
to provide outreach , counsel in g, and other servi ces to th e people in San Clemente 
experien ci ng homelessness ; and

WHEREAS, g ive n th e sign ificant number of unsheltered persons in t h e City, th e 
in cidents of ho m eless encampments a nd relat ed co nditions are increasing across 
portions of th e City w ithin th e public ri ght of way, t rans port at ion centers, public parking 
lots, public infr as tru ct ure f aci liti es, sidewa lks, beaches and parks, and s uch conditions 
expose people experi e n cing h omelessness to traffi c ha za rds, both vehicular and rail­ 
r elated, crime , ri sk of death and inj u ry due to n atu ra l disaste rs suc h as lands lides, flood s, 
wild- and st ru ctura l-fires , exposu re t o weathe r, l ack of adequate san itat ion and debri s 
s e rvices, and other co nditions detrimental to t heir hea lth and safe t y; and

WHEREAS, the City hosts a major transportat io n facility at its N orth Bea ch 
M et  rolink st atio n , w here passengers who mu st access th e trai n platfo rm a nd purchase 
r a il tickets (sometimes before and after daylight) have expressed con ce rn about th eir 
persona l safety and uninvited encounters by persons camped at or n ear th e train 
p latfo rm; and

WHEREAS , th e City has received a grievance from a disab led person cla im ing 
th at materia ls from an encampment at North Beach i mpeded his a c cess to th e s idewa l k 
a n d co nnected facilit ies; and

WHEREAS, res ide  nts h ave frequently complained th at they are deprived of use 
and e nj oyment of pub li c facilities and are often accos ted, threate ned, or ve rb a ll y abused 
by occupants of th ese encamp m e nt s; and

WHEREAS , occupants of th ese encampments h ave lacked privac y and quiet due 
to th eir adjace nc y to th e ra il road tr  ac ks and the San Cle m ente B each Trai l , a n d la rg e 
n umbers of residents, tour  ists, and visitors ut ilizi ng these fac iliti es for recreatio n and 
tr  ansportati on; a nd

2
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Ordinance No . 167 4 Pag e 3

WHEREAS, City fac ili t ies and their env irons ha ve been damaged by the se 
enca mpm e nts, includi ng th e grounds of t h e Ole H anso n Beach Club, an hi storic 
la ndmark bu ilt in 19 28 a nd th e subj ec  t of a re ce nt $5.6 milli o n re nova ti on, a nd the San 
Clemente Beac h Tra il ; a nd

WHEREAS, publi c defecation and publi c urination and o th e r unsanitary conditions 
at the se and other public fa cil iti es , somet im es in close p roxim ity to open publi c 
res  troom s, create uns a nitary conditions for th e occupants of th e encampment and 
vis itors ; a nd

WHEREAS, such conditions negative  l y imp act the health and safety of th e 
general publi c, the phy sica l e nviro nm e nt a nd publi c f ac ilit ies of th e City, by (1) interferin g 
wit  h access to e lectrical bo xes and other utili t ies, which exposes th ese per so ns and the 
general public t o ri sks, (2) limi ti ng the ability of eme rgen cy responders t o access a nd 
address iss u es of publi c saf ety, including t he prov isio n of such services to tho se per so ns 
experi enc ing homelessn ess , (3) ex  posing persons experiencing home less to risk s in 
coastal areas to risks f rom floodi ng, s urf, and unstab  le soils conditions, (4) impairing 
access to tran sit and oth er publi c fa c ili ties for di sab l ed pe rso n s , and (5) imp ed i ng th e 
use and enjoyment of such facilities for their intend ed purp ose; and

WHEREAS , th e occupants of th e North Beac h encampment are often· p erceived 
t o be in a state of co nfu sion o r disorientation, which in co nn ec  ti o n with th e c lose pro ximity 
of th eir e nca mpme nt to th e rai lro ad tracks, exposes s uch occ up ants to ext reme ri sks and 
h ealth hazards; and

WHEREAS , th e City has noted damage to certa in f aci liti es , adjacent landscap fng, 
and other p ubli c faci l ities as a r es ul t of hom e less en ca mpm ents o n City property; and

WHEREAS , with the great inc rea se i n th e number of tourists, vacatione r s, a nd 
vis  itors an ti c ipated aft e r Mem orial Day, the City anticipates th at th ese un safe and 
unh ea lth y co ndit ions a nd human co nfli c t associated therewith w i ll i ncrease; and

WHEREAS, with th e arriv al of summer, th e fire safety hazards assoc i ated with 
cam  pi ng in ope n space a nd other wildl a nd areas will i ncrease significantly; a nd

WHEREAS, on March 19 , 2019, th e City adop t e d an ordinance in l ight of the 
Martin d ecis io n as follo ws:

"8 .86 . 040 · Enforcement.

Absent exigent circu m stances rela ting to imm ed iate thr eats t o th e public 
h ealth , safety, or we lfare, th e provision s of thi s chapter w ill not be enforced 
aga in st indigent hom eless pe r so ns sitting , l ying, or sl eep ing on publ ic prope rt  y 
when no alternative she lter is availab l e in accordance with the holding in Martin
v. City of Boise (9th Cir. 20 18) 902 F.3d 1031. "; and

3
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Ordinance No. 1674 Page 4

WHEREAS , th e Martin decision recognized a city's ab i lity to prohibit "sitting, lying , 
or sleeping outside at particular times or in particular locations" and to bar "the obstruction 
of public rights of way or th e erection of certain structures; " and

WHEREAS, City Council finds that the conditions enumerated in the abo v e recitals 
and those included in t he May 21, 2019 City Council agenda report and related records 
accompanying this Ordin ance, give rise to exigent circu mstances under SCMC Section 
8.86.040 and , therefore, pending the provi sio n of emergency shelters in San Clemente, 
give rise to the need to (1) designate certain public property avai lable to indigent 
homeless persons in the City as designated in Attachmen t 1 hereto , and (2) otherwise 
enforce the provisions of Chapter 8 .86; and

WHEREAS, for the reasons enumerated above, the adoption and enactment of 
this ordinance is necessary for the avoidance of additional d a mage to public faci li t ies , the 
preservation of the public health, safety, and the prevention of greater health, welfare, 
and safety ris ks to people in San Clemente experiencing homelessness and the general 
publi c.

NOW, THEREFORE, the City Council o f the City of San Clemente does ordain 
as follows:

Section 1. The re cita ls above are each incorpora ted by reference and
adopted as f i ndings by the C ity Council.

Section 2 . For purposes of th is Ordinance, "Camping " shall mean to pitch or
occupy "camp facilities " or to use "camp paraphernalia" as th ose terms are defined in
SCMC Section 8.86.040 .

Section 3. The City Council hereby finds pursuant to SCMC Se  ction 8 .86.040,
that "exigent circumstances relating to immediate threats to the public hea lth , safety, or
welfare" require enforcement against all persons (including indigent homeless persons) 
of the provisions of SCMC Chapter 8.86 (prohibiting camping on public property), except 
that such enforcement shall not be brought against persons camping on public property 
designated for such purposes pursuant to Section 4 of this Ordinance.

Section 4. That the City property designated in Attachment 1 hereto is hereby
made available as the sole public area in the City available for camping purposes by 
those persons experiencing homelessness or otherwise unable to ob t a i n she lter.

Section 5. Under the direction of the City Manager, the City ma y adopt rules
and regulations for the occupancy, use, and operation of the camp ing area and conduct 
therein and shall circulate and post said rule s and regulations at the area .

4

r

[

Case 8:19-cv-00388-PA-JDE   Document 72-2   Filed 07/01/19   Page 12 of 18   Page ID
 #:1244



Ordinance No . 167 4 Page 5

Section 6 . If any section, subsection, subdivision , pa ragraph, sentence, clause
or phrase added by this Ordinance, or any part thereof, is for any reason held to be 
un constitutional or invalid or ineffective by any court of competent jurisdict ion, such 
decision sl1all not affect the validity or effectiveness of the remaining portions of this 
Ordinance or any part thereof. The City Council hereby declares that it would have 
passed each section, subsection, subdivision, paragraph, sentence, clause or phrase 
thereof irrespective of the fact that any one or more subsections, subdivisio ns, 
paragraphs , sentences, clauses or phrases are declared unconstitutional , inva li d or
ineffective.

Section 7. Th is ordinance is not subject to the California Environmental Qua lity
Act ("CEQA") . An activity does not require environmental re view unde r CEQA unless the
activity has potential to cause a significant effect on the en vi ronment. (State CEQA
Guidelines,§ 15061(b)(3).) A project is thus exempt from CEQA where "i t can be seen
with certainty that there is no possibility that the activity In question may have a significant
effect on the environment." (State CEQA Guidelines,§ 15061(b)(3).) Here , the
City's adoption of th is Ordinance is not subject to CEQA be cause there is no possibility
that the adopt i on of this Ordinance may have a significant effect on the environment.
(State CEQA Guidelines, § 15061( b) (3).) In particular, t he City's adoption of this
Ordinance merely designates certain vacant property as alternative shelter for t he 
homeless and as the exclusive public property available to the homeless for ca mping 
purposes. Thi s Ordinance does not authori ze the construction of any project or a ny o th e r 
activity that could potentially cause a significant effect on the environmen t.

Moreover, the City' s adoption of the Ordinance is categorically exempt from CEQA under 
State CEOA Guidelines section 15304, which categorically exempts minor pub li c
alterations in the condition of land wh ere the alteration does not invo lve the rem ova l of
hea  lthy, mature, scenic trees. Here, adoptio n of this Ordinance provides for a minor
alteration of public land by providing for use of certain vacan t property owned by the Ci ty 
as alternative shelter for the homeless and as the exclusive public pro perty available to 
the homeless for camping purposes. The adoption of this Ord inance will not result in any 
new construction and will not involve th e removal of any trees .

Furthermore , the City's adoption of this Ordinance is statutorily exempt from CEQ A as Its 
constitutes a "s pecific action necessary to prevent or mitigate an emergency." (P u b. Res . 
Code, § 21980(b)(4); State CEQA Guide l ines, § 15269 .) Here, as discussed above, the 
adoption and enactment of this ordinance is necessary to avoid additional damage to 
public facilities, preserve public health and safety, and prevent damage to life, hea lth, and 
property.

Section 8. The City Clerk shall certify to the adoption of this ordinance and
cause it, or a summary of it, to be published once within fifteen (15) days of adoption in a 
ne  wspaper of genera l circulation printed and published within the City of San Clemente,
and shall post a certified copy of this ordinance, including t he vote for and against th e 
same, in the Office of the City Clerk in accordance with California Government Code, 
section 36933.

5
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Section 9. The documents and material s associated with th is Ordinance th at 
constitute t he record of proceedings on whic h the Ci ty Counc il' s findings and 
determinations are based are loca t ed at City Hall , 9 1 0 Calle Negocio, Sa n Clemente, CA
92672.

APPROVED AND ADOPTED this--1.th_day of__ __,_Ju=n.:..:e___, 2019

ATTEST:

)5;;;,G ---
Mayo r Pro Tern of the City of San 
Clemente, Californ ia

6
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Ord in ance No . 1674

STATE OF CALIFORNIA
COUNTY OF O R ANGE
CITY OF SAN CLEMENTE

)
) SS.

)

Page 7

I, JOANNE BAADE , C ity Clerk of the City of San C lemente, California, he r eby
ce  rtify that Ordinan ce No. 1674 having b een r egu l arl y in troduced at th e meeti ng of

May 21, 20 19 , was agai n in trod u ced, the reading in full th ereof
unanim o usly waived, a nd duly pa  ssed and adopted at a r eg ul ar m ee tin g of the City
Council h eld on th e ---1.lh._day of June , 20 19 , and s a id ordina nc  e wa s
ado  pt ed by the foll owing vote:

AYES: . FERGUSON, HAIV'.J-1, WARD , MAYOR PRO TEM BAKE

NOES : NONE

ABSENT: NONE

IN W ITN ESS WHEREOF, I ha ve h er e unto set rr:flt h an d and af~d the offi c ial seal of th e
Cit  y of San Clemente, California , th is // day of ullrJ~ I

;o11 .

7

C Y CLERK of the City of 
an Clemente, California
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Water Reclamation Plant Vacant Lot
Temporary Campground layout
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