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Subject: APPEAL 17-276, APPEAL OF THE PLANNING COMMISSION DECISION AFFIRMING THE

REQUIREMENT OF A SIGN EXCEPTION PERMIT FOR FREEWAY ORIENTED SIGNAGE TO
EXCEED MUNICIPAL REQUIREMENTS FOR THE OUTLETS AT SAN CLEMENTE

Fiscal Impact: Unknown at this time.

Summary: This is an appeal of the Planning Commission decision that affirmed the Community
Development Director's determination that freeway oriented signage exceeding one
square foot of signage per one square foot of linear frontage at the Outlets at San
Clemente requires the approval of a Sign Exception Permit.

Background: On February 20, 2007, the City of San Clemente (“City") City Council approved a Sign
Exception Permit (“SEP 06-402") for the Outlets at San Clemente with two separate
Resolutions; Resoclution 07-10 was for oversized interior signs, and Resolution 07-11
was for freeway oriented signage. These resolutions are provided under Attachments
12 and 13 respectively. At the same time, the City Council also approved a Master
Sign Program (*MSP") for the Outlets, which contained a provision stating that
“{tlenants [of the Outlets] are permitted a maximum primary sign area that is calculated
at 1.5 square feet of signage per foot of building frontage.” The applicable San
Clemente Municipal Code (“SCMC") Sections under 17.84.020(D) only allows 1.0
square feet of signage per foot of building frontage, fagade, adjacent building
elevation, thus the MSP’s provision on sign area is an exception to the Code. A copy
of the applicable SCMC provisions are provided under Attachment 3.

It is important to note that per the Development Agreement between the City and the
developer of the Outlets, the Outlets can utilize the sign code in place at the time of
the approval of the Development Agreement. The sign code at that time permitted
freeway oriented signage with the approval of a SEP. A copy of this Development
Agreement is provided under Attachment 4.

On June 24, 2008, the Orange County Superior Court issued a writ of mandamus
ordering the City to set aside its approval of the freeway-oriented signage portion of
SEP 06-402 since it found that the City did not complete an adequate California
Environmental Quality Act (CEQA) review for the proposed sign package as to
freeway oriented signs. Thus, on July 15, 2008, the City Council rescinded its
approval of SEP 06-402 with respect to freeway-oriented signs (Resolution 07-11).
The provisions of the MSP for the Outlets that were not freeway oriented were
maintained and are in place today (Resolution 07-10). A copy of the Court's Order is
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Appeal of SEP Requirement by Outlets at San Clemente Page 2

Discussion:

provided under Attachment 5. A copy of the Minutes, Resolution and Agenda Report
conceming the City Council's rescission of the portion of SEP 06-402 for freeway-
oriented signs is provided under Attachment 6. A copy of the MSP in place today is
provided under Attachment 7.

After the City Council's rescission of Resolution 07-11, what remains in effect is an .
exception that allows a sign area of 1.5 square feet of signage per one linear foot of
building frontage for the valid portions of the Outlet's MSP for the interior of the Outlets
(but not the Outlets’ freeway oriented areas).

At the July 17, 2017 Désign Review Subcommittee ("“DRSC”) meeting, the Applicant

identified that they had rights to the 1.5 exception. DRSC members questioned
whether Villa San Clemente, LLC (“Applicant”) was entitied to 1.5 square feet of
signage for the freeway oriented signs based on the provisions of the MSP still in
place. Staff conferred with the City Attomey, and the Community Development
Director determined that any approvals associated with freeway oriented signage
were voided per the June 28, 2008 Court Order and City Council's subsequent

~ rescission of the portion of SEP 06-402 pertaining to freeway oriented signage, and

that the Applicant would need to apply for a SEP to have freeway-oriented signage
exceeding one square foot of signage per one linear foot of frontage. The Community
Development Director affirmed that the Master Sign Program for all interior signs is

" still active. A copy of the Community Development Director’s decision is provided

under Attachment 8.

The Applicant appealed this decision, and on October 18, 2017, the Planning
Commission heard the appeal, denied it, and affirned the Community Development
Director's decision that per the writ of mandamus ordering the City to set aside all

" freeway oriented sign approvals, freeway-oriented signs for the Outlets needed a Sign

Exception Permit to exceed the Municipal Code requirement of one square foot of
signage per one linear foot of frontage. The Planning Commission also affirned that
the Master Sign Program for all interior signage is still active. A copy of the Planning
Commission Staff Report and Minutes from the October 18, 2017 meeting are
provided under Attachment 2.

The applicant now appeals the Planning Commission’s decision.
APPEAL

On October 26, 2017, the Applicant submitted the subject appeal, stating: “Appeal of
the Planning Commission decision upholding the determination by the City Director of
Community Development, Cecilia Gallardo-Daly, that Villa San Clemente's Master
Sign Program is no longer valid. This decision was in error for the reasons stated in
the Notice of Appeal to the Planning Commission and its attachments and exhibits,
which are incorporated herein by this reference, as well as the memo provided to the
Planning Commission prior to the hearing.” The Notice of Appeal to the Planning
Commission stated the following as its bases for appeal:
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" 1. Master Slgn Progranm (MSP) was not rescinded, revoked or invalidated by the
~court. The City would violate the court's final judgment if they take the position
that thee permit which the Judge left in placé is not valid.

2. 1.5 square feet of signage per foot of building frontage remain valid under the
‘MSP,

3. The City Council i indings necessary to issue the MSP and SEP 08-402 have
been made and are conclusive and have not.been rescinded, revoked or
invalidated by the court.

4. The “determlnatlon is not proper because it does not apply to any amb:guuty in
the code, but rathér the legal effect of a court ruling.

" 5. The “determination” violates .our federal and state oonstltutlonal due process,
equal protection and free speech rights.

6. The determination also violates the Development Agreement, and we will be
sending a notice of default if the City persists in this determination which conflicts
with the Clty s obligations under the Development Agreement.

A complete copy of Appllcant’s appeal submitted to the City Council is provided under
Attachment 9; the Appeal submitted to the Planning Commission is prov:ded under
Attachment 1 0 : _

ANALYSIS OF THE .APPEAL

The Community Development Director did not determine that the existing MSP for the
interior signs at the Outlets is not valid. The Communlty Development Director
-recognizes the MSP for non-freeway oriented signs is active, which is why the Outlets
has the permanent sighs that it currenitly has located on non-freeway ariented areas,
The Community Development Director merely determined that the Outlet's existing
MSP does not extend to freeway oriented signs, and the only portion that did apply to
such mgns—por‘uon of SEP 06-402—the City Council rescinded as a result of the June
24, 2008 Courf Order. Thus, the Applicant would need to apply for, and the City
‘COUn0l| would need to apprové, an SEP to allow freeway-onented signs to exceed the
SCMC Section 17.84.020(D)'s mandate of one square foot of signage per one linear

faot ofbu:ldlng frontage fagade or adjacent bundlng elevation.

The Outlet's MSP prowswn allowing 1 5 square feet of signage per linear foot for
primary signs is an exception to the Code and does not apply to freeway oriented
signs. The Outlet's MSP no longer has a provision for freeway oriented signs, i.e.,
portion of SEP 06-402 pertaining to freeway oriented signs Resolution 07-11, smce
-that provision was invalidated by the Court and subsequently rescinded by the City
Council. The MSP'’s provisions for non-freeway oriented signage do not and cannot
substltute fora SEP for freeway-oriented signs. .

The Applicant’s main argument——that the Outlets have a right to the 1.5 square feet
of signage per foot of building frontage based on the existing MSP——lgnores the
applicable Code and existing terms of the MSP. The MSP's provisions on primary
sngns do not apply to freeway oriented signs; the Court speclﬂcally invalidated the
provisions in the Outlet's MSP on freeway driented signs found in SEP 06-402. The
MSP does not provide the Applicant any right to 1.5 square feet of signage per linear
foot for freeway oriented signs.
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The Applicant’s-other arguments equally fail to support its appeal, Frrst the Orange
County Superior Court"did in fact otder the City to set aside and void all approvals
pertaining fo freeway oriented signs. As-a result, the City Council rescinded any
approvals forfreeway oriented srgns including portlons of SEP 06-402 (Resolutton 07-
11).

Second the MSP in place for the Outlets was and Is subject to the rescmded portlons
of SEP 06-402 which pertamed to all freeway oriented signage. Therefore, the
exrstmg MSP does not have viability with respect to freeway oriented ssgnage wrthout
a new. SEP pertamlng to freeway orlented signs.

" The Appllcant also ralses oonoerns about belng in breach of the Development

Agreement. Staff has reviewed this and although it falls out of the scope of City
Council's purwew in this appeal, the DeVeIopment Agreement orly - grants “the
Applicant the- ablltty to apply for an SEP, The Community Development Director's
determination is in line with the' Development Agreement and therefore the Clty is not
in vrolatlon of the agreement

- The remalnlng arguments fall far outside the scope of this appeal Under San

Clemente. Munrcrpal Code Section 17.12.140 E, the stope of review considers the

“issues raised on-appeal,” ahd the body hearing the appeat may “review new evidence
and ... consider all elements of the appealed action.” Here, the issue raised on appeal
is the Ctty S Communlty Development Director's determination thatthe Appllcant rust

'apply for an SEP for its freeway-onented signs at the Outlets if 'such signs are to

exceed one square foot of signage per linear foot of building frontage. The elements.
of the appealed action are: the City’s interpretation of the relevant Municipal Code
provusmns and its applrcatron of those Municipal Gode provisions to the subject

* determination that the Agplicant must apply for an SEP. ‘Nonetheless, should the City

Couricil be concerned about these other arguments and their |mpact on this appea!
the Clty addresses them brleﬂy under Attachment 1.

Based on.the above information, staff fi nds that the Outlet’s exrstmg MSP does not
extend to freeway oriented signs, and that Applicant would need to obtain a new SEP

. fo allow freeway oriented signsto.exceed the code allowance of one square foot of

signage per one linear foot of burtdmg frontage

It should be noted that the fact that the Court mvalldated the freeway oriented sign -
portioris of SEP 068-#02 due to-failure to conduct an adequate CEQA review and that
the :City Council thus rescinded those portlons merely requires that the Applicant
apply for a new SEP which will be subject to a CEQA review, including an
environmental impact report. Next, only if the SEP requirements of the applicable

SCMC provisions are met—which are highly discretionary criteria requmng ﬁndlngs

" on how said cnteria is met—wili the Clty Coungcil approve an SEP
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Recommended

Action: | PLANNING COMMISSION RECOMMENDS THAT the City Council adopt a resolution denying
Appeal 17-276, and affirm that the Outlet's existing MSP does not extend to freeway
oriented sugns and that Applicant would need to obtain a new SEP to aliow freeway
oriented signs.to exceed the code allowance of one 'square foof of sngnage per one
linear foot of building frontage. -

Aftachments: ‘

Proposed City Council Resolutlon '

Planning Commission Staff Report, Resolution and Minutes, of October 18 2017
Applicable SCMC provisions 17.16.260 and 17.84

.. Marblehead Coastal Development Agreement

Fipal Rulinig by Orange Cainty Superior Court

City .Council Minutes re Rescmdlng Portion of SEP 06-402 Resolutlon and ‘
Agenda Report '
Existing MSP for Outlets (non-freeway orlented signage) -

Community Development Director's Decision -

Appeal filed by the Applicant to the City Council, filed Ottober 31, 2017

10 Appeal filed by the Applicant to the Planmng Commlssron filed August 28, 2017
11.City’s Responses to Applicant's Other, Arguments

12.Resolution 07-10, SEP for Interior Oversized Tenant Signs

13 Resolutlon 07 11, SEP for Freeway Onenfed Signs

owﬂf@wewwe

Noﬁﬁcaﬁon;' Notlﬁcatwn was publlshed in the local newspaper, the Sun Post and all property -
' owners within 300 feet of the subject property were notified. -
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ATTACHMENT 1

RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SAN CLEMENTE, CALIFORNIA, DENYING APPEAL 17-276,
APPEAL OF PLANN!NG COMMISSIONS DETERMINATION
THAT A SIGN EXCEPTION PERMIT IS REQUIRED FOR
FREEWAY-ORIENTED SIGNAGE AT THE OUTLETS AT
SAN CLEMENTE TO EXCEED THE APPLICABLE CODE
'. 'REQUIREMENT OF ONE SQUARE FOOT OF SIGNAGE
PER LINEAR FOOT OF BUILDING FRONTAGE, LOCATED.
AT 101 WEST AVENIDA VISTA HERMOSA '

WHEREAS per the 1998 Development Agreement between the Crty and the -
developer of The Outléts of San Clemente (“Outlets”), the Outlets can utilize the sigh code
in place at the time of the approval of the Development Agreement. The applicable sign
code permits freeway oriented signage with the approval of an Sign Exceptzoni Permit
(“SEP”). The applicable sign code also only allows 1.0 square feet of signage per foot of
‘building frontage. The Outlets site is located in the Commercial land use désignation of
the Marblehead Coastal Specific at 101 West Avenida Vista Hermosa, The site's legal
description is Tract8817 Lot 327, and Assessor‘s Parcel Number (APN) 691-442 13; and

WHEREAS on February 20, 2007, the Ctty of San Clemente (“City") City Gounml ’
‘approved the freeway oriented signage portion of Sign Exception Permit 06-402 (“SEP
06-402" for the Outlets, Atthe same tifme, the Clty Council also approved a Mastar Sign
Program (“MSP") for the-Outlets, which contained a prows:on stating that “[{Jehants [of
_the Outlets] are permitted a maximum primary sign area that is calculated at 1.5 square .
feet of signage per foot of bunldmg frontage”; and

WHEREAS, on June 24, 2008, the Orange County Superior Court issued a writ of
mandamus ordefing the City- to set aside its approval of the freeway oriented signage
portion of SEP 06-402 since it found that the City did not complete an adequate California
Enwronmental Quality Act (“CEQA”) review for the proposed sign package as to freeway
aoriented signs; and

WHEREAS, on July 15,2008, the City Council rescinded its approval of SEP 06-
402 with respect to freeway-orlented signs; and

WHEREAS, on -August 16, 2017, the Communrty Development Dlrector
determined that any approvals assocnated with freeway oriented stgnage were voided per -
the June 28, 2008 Court Order and City Council's subsequent rescission of the portion of
SEP 06-402 pertaining to freeway oriented stgnage and that the Applicant would need to
apply for an SEP to have freeway oriented sighage exceeding one square foot of signage.
per one linear foot of frontage at the Outlets; and

WHEREAS on August 28, 2017 the appllcant Vilta San Clemente LLC (“Appl:cant”)
submitted a notice of appeal of the Community Development Director’s determination and -
provided the following as the bases of its appeal: “1) Master Sign Program (MSP) was
not rescinded, revoked or mvalidated by the court. The City would violate the court’s final
judgment if they take the position that the permit which the Judge left in place is not valid;
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2)1.5 square feet of signage per foot of burldrng frontage remain valid under the MSP 3)
The City Council findings necessary to issue the MSP and SEP 06402 have been made
and are conclusive and have not been rescinded, revoked of invalidated by the court; 4)
The “determination” is not proper because it does not apply to any ambiguity in the. code,
but rather the legal effect of a court ruling; 5) The “determination” violates our federal and -
state’ constitutional due process, equal protection and free speech nghts and 6) The
determination also violates the Development Agreement, and we will be sending a riotice
of default if the City persists in this determination which conflicts with the Crty s oblrgatrons
under the Development Agreement“ (“Appeal 17-276"); and ‘

WHEREAS, Appeal 17-276 is not categonzed as a prorect under CEQA and -
therefore is not subject to environmental review; afid

WHEREAS on October 18, 2017, the City's Planning Commrssron held a duly
Hoticed public : hearing ‘on Appeal 17-276 considered written and-oral comments, and
facts and evidence presented by the Appllcant City staff, and other interested partles,
and affirmed that the Outlet's existing MSP does not extend to freeway oriented signs,
and that Applicant would need to obtain a new SEP to allow freeway oriented signs to
exceed the code allowance.of one square foot of sighage per one linear foot of building
frontage; and .

WHEREAS on October 26 2017, the Applicant submrtted a notrce of appeal of the
Planning ‘Commission’s determination stating “Appeal of the Planning Commrssron
decision -upholding the determination by the City Director of Community Devetopment
Cecilia Gallardo—DaIy, that Villa San Clemente's Master Sigr Program is no.longer valid.
This decision was in error for the reasons stated in the Notice of Appeal to the Planning
Commission and its attachments and exhibits, which ‘are incorporated herein by this
reference, as well as the memo provided to the Planning Commiission prior to the
hearing.” (“Appeal 17-276”) and

WHEREAS, on December 5, 2017, the Crty Council of the City of San Clemente
held a duly noticed public heanng on Appeal 17-276, considered written and oral
comments, and facts and evrdenoe presented by the Applrcant City staff, and other
interested parties.

. NOW, THEREFORE, The City Council of the Crty of San Clemente does hereby |
resolve as follows: _ ,

Section 1. Incerporat’ion of Recitals.
The Crty Council hereby finds that atl of the facts in the Recitals are true and correct
and are incorporated-and adopted as findings of the City Council as fully set forth in this
resolution.

Section2.  CEQA Findings

The proposed appeal is not categorized as a project under CEQA and therefore is
not subject to envirohmental review.
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Section3.  Appeal Findings
With respect tt)"A'ereaI 17~276, the City Council finds as fOIlowe:

1. The applicable 1998 San Clemente Municipal Code Section 17.84.020.D.a,
Sign Area Allowed, states the following purpose and intent:

“The purpose.of this section is to regulate the maximum sign are aIIowed
for a site. The intent of these regulations is to make the total sign area
allowed for a site. The intent of these regulations is to. make the total sign
area allowed on a site proportronate to-the length of business frontage.
The intent is also to Jimit the total sign area along any one boundary of a
site. Within this subsection, service stations are treated differently that
other buisinesses, in terms of the tota1 signarea permltted ‘because of the
typically Iimrted scale of bunldmgs on a service statron site.”

2. Sectlon 17.84.020.D.b.i. requires the foIIowrng maximum sign area allowed
per sité; “For nonresidential building, one square foot of sign aliowed for each
lineal foot of all business fagfade], " The Applicant is ptoposirig 1.5 square
feet of srgnage per linear foot of bullding fagade for freeway orrented srgnage

3. Section 17.84.020.D.c, states that the maxrmum sign area ariented toward
. any one property line of a site or common parking area, pedestrian space, or
" dnveway shall be limited as follows, “For nonresidential buildings, one square
foot of srgn allowed for each lineal foot of adjacent building elevation. The
Applicant is proposing up to 1.5 square feet of signage per linear foot of
adjacent build elevatlon for freeway griented sighage.

.4, Section 17 16.260C.2 states that a Sign Exception Permit is required for any
sign or signs that exceed the individual sign area allowed, as listed in Section
 17.84.020, General Regulations, and in the Sign  Matrix, Section
. 17.84. 030(0) Matrix. of Sign Types. The Applicant is proposing 1 5 square
feet of sighage per.lineal foot of all building fagade for freeway oriented
signage and therefore requires a Sign Exception Pérmit.

5. -The porttons of Sign' Exemption Perrmt 06-402 on freeway oriented signs was
invalidated by the Orange County Superior Court and thus were rescinded by
the City Council, and thus no approvals exnst for freeway oriented srgns at the
Qutlets in its MSP.

6. The Applicant will need to apply for a new SEP to have freeway oriented
stgnage exceedlng one square foot of signage per one, linear foot of frontage,
which is subject to CEQA environmental review and consideration by the City

to determine whether all drscretronary criteria are met to approve the SEP.

7. The remaining issues subrmtted in Appllcant’s nofice of appeal are outside
of the scope of this appeal and are not under the purview of this reviewing

bod
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Resolution : ' ‘ , Page 4
Section 4, City Council Denial

Based .on the foregoing recitals and findings above and the written and oral
comments, facts, and evidence presented, the City of San Clemente City Council deriies -
Appeal 17-276, Appeal of Planhing Commission determination, subject to the above
Flndmgs and affims_that the Outlet’s existing MSP does not extend to freeway. orlented
signs, and that Appiicant would need to obtain a new SEP to allow freeway otiented signs
to exceed the code allowance of one square foot of signage per one linear foot of buﬂdmg
frontage : _ | A _

APPROVED, ADOPTED and SIGNED this day of - ' 2017
ATTEST: | | o

-
City Clerk of the City of R Mayor of the City of San_

San Clemente, California h  Clemente, California
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STATE OF CALIFORNIA. - )
COUNTY OF ORANGE ) §
" CITY OF SAN CLEMENTE )

l, JOANNE BAADE, City Clerk of the City of San Clemente, Calnfom:a do hereby certify that

Resotutlon No. was adopted at a regular meeting of the City Council of the City
of San Clemente held on the day of .,  ,bythe follow:ng vote:
- AYES:
NOES:
ABSENT:

IN WITN ESS WHEREOF, | have hereunto set my hand and affixed the official seal of
the City of San Clemente California, this ___ dayof . 2017

CITY CLERK of the City of
San Clemente, California

~ APPROVED AS TO FORM:

City Attomey
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AR ~ Attachment 2

~ STAFFREPORT
SAN CLEMENTE PLANNING COMMISSION

Meeting Date: October 18, 2017

PLANNER: Amber Gregg, City Planng%

SUBJECT: Appeal 17-276, Appeal of the Community Development Diréctor's
decision that the Applicant must apply for a Sign Exception Permit for
Freeway Oriented Signs at the Outlets at San Clemente fo excesd one
square foot of signage per linearfoot of bullding frontage, ..

~ BACKGROUND

On February 20, 2007, the City of San Clemente (‘City”) City Council approved the
. freeway oriented signage portion of Sign Exception Pefmit 06-402 (“SEP 06-402") for The

.~ Outlets of San Clemente (“Outlets”). At the same time, the City Councl! also approved a

Master Sign Program (“MSP") for the Outlets, which contained a provision stating that'
“[tlenants [of the Outlets] are pefmitted a maximum primary sign area that is calculated at
1.5 square feet of signage per foot of building frontage.” The applicable San Clemente
‘Municipal Code (“SCMC") Sections under 17.84.020(D) only allows 1.0 square feet of
- signage per foot of building frontage, fagade, adjacent building elevation, thus the MSP's

provision on sign area is an exception to the Code. A copy of the applicable SGMC
provisions are provided under Attachmerit 3. _

It is important to note that per the Development Agreement-between the City and the
developer of the Qutlets, the Outlets can utilize the sign code in place at the time of the
approval of the Development Agreement. The sign code at that time permitted freeway
oriented signage with the approval of an SEP. A copy of this Development Agreement is
provided under Attachment 4. '

On June 24, 2008, the Orange County Superior Court issued a writ of mandamus ordering
the City to set aside Its approval of the freeway oriented signage portion of SEP 06-402 -
since it found that the City did not complete an adequate Califoria Environmental Quality
Act (CEQA) review for the proposed sigh package as to freeway oriented signs. Thus, on
July 15, 2008, the City Council rescinded its approval of SEP 06-402 with respect to
freeway-oriented signs. The provisions of the MSP for the Outlets that were not freeway

- oriented were maintained and are in place today. A copy of the Court's Order is provided
under Attachment 5. A copy of the Minutes, Resolution and Agenda Report conceming
the City Council's Rescission of the portion of SEP 06-402 is provided under Attachment
6. A copy of the MSP in place is provided under Attachment 7.
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 Appeal of MSP Determination by Community Development Director . Page 2

The City Council ultimately approved an SEP that permitted a maximum primary sign area
of 1.6 square feet of signage per one linear foot of building frontage for the valid portions
of the Outlet’s MSP for the interior of the developmient (but not freeway oriented areas)

At the July 17, 2017 Design Review Subcommittee (DRSC) meeting, DRSC members
questioned whether Villa San Clemente, LLC (“Applicant’) was entitled to 1.5 square feet
of signage for the freeway oriented signs based on the provisions of the MSP still in place. .
Staff confeired with the City Attorney, and the Community Development Director
determmed thiat any approvals associated with freeway oriented signage were voided per
the June 28, 2008 Court Order and Clty Council's subsequent rescission of the portion of
SEP 06-402 pertaining to freeway oriented SIgnage and that the Applicant would need to
apply for a SEP to have freeway orientéd signage exceeding ‘one square foot of signage -
' per one linear foot of frontage. A copy of the Community Development Director’s decision
is provided under Attachment 8.

This decision Ey the Community Development Director is what is being appealed here.

APPEAL

On August 28 2017, the Applicant submitted the subject appeal and stated the following
as its bases for appeal:

1. Master Sign Program (MSP) was not rescinded, revoked or invalidated by the court.
The City. would violate the court's final judgment if they take the position that the
pemnit which the Judge {eft in place is not valid,

2. 1.5 square feet of signage per foot of building frontage remain valid under the MSP.

3. The City Council findings necessary to issue the MSP and SEP 06-402 have been
made and are conclusjve and have not been rescinded, revoked or invalidated by
the court.

4. The "detennmatlon is riot proper because it does hot apply to any ambiguity in'the
code, but rather the legal effect of a court ruling.

5. The “detenmnatlon violates our federal and state constitutional due process equal .
protection and free speech rights.

6. The determination also violates the Development Agreement, and we will be -
sending a notice of default if the City persists in this determination which conflicts
with the City's obligations under the Development Agreement.

A copy of Applicant's appeal is provided under Attachment 9.

ALYSIS OF THE APPE

The Outlet's existing MSP does not extend to freeway oriented signs, and the only portion
that did apply to such signs—SEP .06-402—the City Council rescinded as a result of the
June 24, 2008 Court Order. Thus, the Applicant would need to apply for and the City
Council would need to approve an SEP to allow freeway oriented signs to exceed the
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Appeal of MSP Determination by Community Development Director Page 3

SCMC Sections 17.84.020(D) mandate of one square foot of sighage per one linear foot
of building frontage, fagade, or adjacent building elevation . '

The Outlet's MSP prbvision allowing 1.5 square feet of signage per linear foot forAp'riiﬁary

~. signs is an exception to the Code and does not apply to freeway ofiented signs. The

Outlet's MSP no longer has a provision for freeway oriented sighs—SEP 06-402—since
that provision was invalidated by the Court and' subsequently rescinded by the City
Council. The MSP’s provisions for non-freeway oriented signage do not and cannot
substitute for a SEP for freeway oriented signs. -

The Applicant’s main argument—that the Outlets have a right to the 1.5 square feet of
signage per foot of building frontage based on the existing MSP—ignares the applicable
Code and existing terms of the MSP. The MSP's provisions on primary sighs do riot apply
to freeway oriented signs; the Court specifically invalidated the provisions in the Outlef's
MSP on freeway oriented sighs found in SEP 06-402. The MSP does not provide
Applicant any right to 1.5 square feet of signage per linear foot for freeway oriented signs.

- The Applicant's other arguments equally fail to support its appeal. First, the Orange
County Superior "Court did in fact order the City to set aside and vold all approvals
pertaining to freeway oriented signs. As a result, the City Council rescinded any approvals
for freeway oriented signs including portions of SEP 06-402. o

Second, the MSP in place for the Outlets was and is subject to the rescinded SEP 06-402.
Therefore, ‘the existing MSP does not have viability with respect to freeway oriented
signage without an SEP 'pe'rtaining to freeway oriented signs. .

The Applicant also raises concems about being in breach of the Development Agreement.
Staff has reviewed this and although it falls out of the scope of Planning Commissions
purview of this appeal, the Development Agreement only grant the applicant the ability to
apply for an SEP, therefore the City is not in violation of the agreement. -

The remaining arguments fall far outside the scope of this appeal. Under San Clemente
Municipal Code Section 17.12.140 E, the scope of review considers the “issues raised on
appeal,” and the body hearing the appeal may “review new evidence and ... consider all
elements of the appealed action.” Here, the issue raised on appeal is the City's
Community Development Director's determination that the Applicant must apply for an
SEP for its freeway orientated signs at the OQutlets if such signs are to exceed one square
foot of signage per linear foot of building frontage. The elements of the appealed ‘action
are: the City’s interpretation of the relevant Municipal Code provisions and its application
of those Municipal Code provisions to the subject determination that the Applicant must
apply for an SEP. Nonetheless, should the Planning Commission be concemed about
these other arguments and their impact on this appeal, the City addresses them briefly
under Attachment 10.

Based on the above information staff finds that the Outlet’s existing MSP does not extend
to freeway oriented signs, and that Applicant would need to obtain a SEP to allow freeway
oriented signs to exceed the code allowance of one square foot of signage per.one linear
foot of building frontage. .
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It should be noted that the fact that the Court invalidated the freeway oriented sign

~ portions of SEP 06-402 due fo failure to conduct an adequate CEQA review and that the
City Council thus rescinded those pottions, merely requires that the Applicant apply for a
new SEP which will be subject to a CEQA review, including an environmental impact
report. Next, only if the SEP requirements of the applicable SCMC provisrons are met—
which are highly discretionary criteria requmng findings on how said criteria is met—will
the City Council approve an SEP

ENVIRONMENTAL REVIEW

The proposed appeal is not categorized as.a project under CEQA and therefore is not
subject to environmiental review o

ALTERNATIVES; IMPLICATIONS OF ALTERNATIVES

1. The Plannmg Commission can ooncurwrth staff and find that the appllcant does need
to apply for a Sign Exception Permit for freaway oriented signs to exceed one square
foot of signage per one linéar foot of building frontage '

This action would result.in the denial of the appeal and the applicant could appeal
the Planning Commrss.'on s decisron to the City Council.

2. -The -Planning Commission can agree with portions of the appeal.
The Planning Commissfon can drsagree with staffs interpretatron of the Mumcrpa!
Code and provide clarification or direction to staff. This action would result in
madifications being reviewed and incorporated accordingly.

3. The Planning Commission can approve the appeel.
This action would result in the Planrrr‘ng Commission determining that the approved

Maser Sign Program does permit the freeway oriented signage to be a maximum of
1.5 square feet of signage per linear foot of frontage for primary signs.

RECOMMENDATION

STAFF RECOMMENDS THAT the Plannmg Commission deny the appeal and concur that
the Applicant requires a Sign Exception Permit if it desites freeway oriented signage to
exceed one square footage of signage per one linear foot of frontage.

Aftachments:
1. Resolution
2. Location Map
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Applicable SCMC provisions 17.16.260 and 17.84

Marblehead Coastal Development Agreement

Findl Ruling by Orange County Superior Court

City Council Minutes re Rescinding Portion of SEP 06- 402, Resolution, and Agenda
Report

Existing MSP for Outlets (non—freeway onented signage)

Community Development Director's Decision

. Appeal filed by the Applicant.

0 Crty‘s Responses to Appllcant s Other Arguments

S

—“9.5'-"’:""
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ATTACHMENT 1

RESOLUTION NO. PC 17-034

"~ A RESOLUTION OF THE PLANNING COMMISSION OF THE
"CITY OF SAN CLEMENTE, CALIFORNIA, DENYING APPEAL
17-276, APPEAL OF COMMUNITY DEVELOPMENT
DIRECTOR'S DETERMINATION THAT A SIGN EXCEPTION
PERMIT IS REQUIRED FOR A PENDING APPLICATION
FOR OUTLETS AT SAN ‘CLEMENTE TO EXCEED THE
APPLICABLE CODE REQUIREMENT OF ONE SQUARE
FOOT OF SIGNAGE PER LINEAR FOOT OF BUILDING
FRONTAGE, LOCATED AT 101 WEST AVENIDA VISTA
HERMOSA

WHEREAS, per the 1998 Development Agreement between the City and the
developer .of The Outlets of San Clemente (“Outlets”), the Outlets can utilize the
sign code in place at the time of the approval of the Development Agreement. The
applicable sign code permits freeway oriented signage with the approval of an Sign

_ Exception Permit ("SEP”) The applicable sigh code also only allows 1.0 square

feet of signage per foot of building frontage. The Outlets site is located in the
Cornmercial land use designation of the Marblehead Coastal Spécific at 101 West
"Avenida Vista Hermosa.. The site's legal description is Tract: 8817, Lot 327, and
Assessor’s Parce! Number (APNY 691-442—13 and

WHEREAS, on-February 20, 2007, the City of San Clemente (“City") City
Council approved the freeway oriented signage portion of Sign Exception Permit
06-402 (“SEP 06-402") for the Outlets. At the same time, the City Council also
approved a Master Sign Program (“MSP”) for the Outlets, which contained a

provisian stating that “[t]enants [of the Outlets] are permltted a maximum primary -

sigh area that is calcuiated at 1.5 square feet of signage per foot of building
frontage “and

WHEREAS, on June 24, 2008 the Orange County Supenor Court issued a
writ of mandamus ordering the Clty to-set aside its approval of the freeway oriented

signage portion of SEP 06-402 since it found that the City did not complete an |

adequate California Environmental Qualrty Act (CEQA) review for the proposed
sign package as to freeway oriented signs; and

WHEREAS on July 15, 2008, the City Council rescinded its approval of SEP
06-402 with respect to freeway—onented signs; and

WHEREAS, on August 16, 2017, the Community Development Director
determined that any approvals. assoctated with freeway oriented signage were
voided per the June 28, 2008 Cotirt Order and City Council’s subsequent
rescission of the portion of SEP 06-402 pertaining to freeway oriented signage,
and that the Applicant would need to app!y for an-SEP to have freeway oriented

signage exceeding one square foot of signage per one Imear foot of fr t(%;% ?P,Q 16




Resolution No. PC 17-034 _ | Page 2

WHEREAS, on August 28, 2017 the applicant Villa San Clemente LLGC ("Applicant™)
submitted a notice of appeal of the Community Development Director’s determination
and it provided the following as the bases of its appeal: “1) Master Sign Program
(MSP) was not rescinded, revoked or invalidated by the court. The City would violate the
court’s final judgment if they take the position that the permit which the Judge left in place
is not valid; 2)1.5 square feet of signage per foot of building frontage remain valid under
the MSP; 3} The City Council findings necessary to issue the MSP and SEP 06-402 have
been made and are conclusive and have not been rescinded, revoked or invalidated by
the court; 4) The “determination” is not proper because it does not apply to any ambiguity

-inthe code, but rather the legal effect of a court ruling; 5) The “determination” violates our
federal and state constitutional due process, equal protection and free speech rights; and
6) The determination alsé violates the Development Agreement, and we will be sending
a notice of default if the City persists in this determination which conflicts with the City’s
obligations under the Bevelapment Agreement” (“Appeal 17-276"); and

WHEREAS, the proposed appeal is not categorized as a project under'Califomia
Environmental Quality Act (CEQA) and therefore is not subject to environmental review:
and ,

. WHEREAS, -on Qctober 18, 2017, 2017, the Planning Commission of the City of
San Clemente held a duly noficed public hearing on the Appeal 17-276, considered
written and oral comments, and facts and evidence presented by the Applicant, City staff,
and other interested parties. '

. NOW, THEREFORE, The Planning Commission of the City of San Clemente does
. héreby resolve as follows: ¢ : : : "

Section 1.  Incorporation of Recitals.
The Planning Commission hereby finds that all of the facts in the Recitals are true

and correct and are incorporated and adopted as findings of the Planning Commission as
fully set forth in this resolution. ' :

Section 2, CEQA Findings.

The proposed appeal is not.categorized as a project under CEQA and therefore is
not subject to environmental review. ' ' :

Section3.  Appeal Findings
With respect to Appeal 17-276, the Planning Commission finds as follows:

1. The applicable 1998 San Clemente Municipal Code Sedtion 17.84.020.D.3,
Sign Area Allowed, states the following purpose and intent:

“The purp.ose‘of this section is to regulate the maximum sign are allowed
far a site. The intent of these regulations is to make the total sign are
" allowed for a site. The intent of these regulations is to make the total sign

area allowed on a site proportionate to the length of busnnes?zf_r&l;n_t??% A7




Resolution No. PC 17-034 _ | Page 3

The intent is also to limit the total sign ‘area along any one boundary of a
site. Within this subsection, service stations are treated differently that
-other businesses, in terms of the total sign area permitted, because of the
typlcally limited scale of buildings on a service station site.”

2. Section 17.84.020.D.b.i. requires the.following maximum sign area allowed
per site, “For nonresidential bindings, one square foot of sign allowed for
each lineal foot of all business faglade].™ The Applicant is proposing 1.5
square feet of signage per linear foot of building fagade for freeway oriented
sighage. : : ' - -

b ’

3. Section 17.84.020.D.¢, states that the maximum sign area oriented toward
any one propeérty line of a site ar common parking area, pedestrian space, or
driveway shall be limited as follows, “For nonresidential buildings, one square -
foot of sign allowed for each lineat foot of adjacent building elevation. The
Applicant is proposing up to 1.5 square feet of signage per linear foot of
adjacent build elevation for freeway oriented signage. '

4. Section 17.16.260C.2- states that a Sign Exception Permit is required forany
sigh or signs that exceed the individual sign area allowed, as listed in Section
17.84:020, General Regulations, and in the Sign Matrix, Section

17.84.030(C), Matrix of Sign Types. The Applicant is praposing 1.5 square
feet of signage per lineal foot of all building fagade for freeway oriented
signage and therefore requires a Sign Exception Permit. '

5. The portions of Sign Exemption Permit 06-402 on freeway oriented signs was
invalidated by the Orange County Superior Court and thus were rescinded by .
the City Council, and thus no approvals exist for freeway oriented signs at the
Outlets iri its MSP. '

6. The Applicant will need to apply for a new SEP to have freeway oriented
signage exceeding one square foot of signage per one finear foot of
frontage, which is subject to CEQA environmental review and consideration
by the City to determine whether all discretionary criteria are met to approve
the SEP. ' '

7. The remaining issues submitted in the notice of appeal'are outside of the
scope of this appeal and are not under the purview of this reviewing body.

* Section 4. Planning Commission Denial

Based on the foregaing recitals and findings above, and the written and oral
commienits, facts, and evidence presented, the City of San Clemente Planning Commissidn
denies Appeal 17-276, Appeal of Community Development Director's determination,
subject to the above Findings. - <
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PASSED AND ADOPTED at a regular meeting of the City of San Clemente.
Planning Commission on October 18, 2017, :

Chair

CERTIFICATION:

| HEREBY CERTIFY this Resolution was adopted at a regular meeting of the City of
San Clemente Planning Commission on October 18, 2017, carried by the following roll call
vote: o - ‘ ‘

AYES:  COMMISSIONERS:
NOES: =~ COMMISSIONERS:
ABSTAIN. COMMISSIONERS:
ABSENT: COMMISSIONERS:.

Secretary of the Planning Comimission
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Minutes of Regular Firanning Commisston Maeting of Dclober 18, 2017 . Pags8

APPEAL 17-280, APPEAL OF DENIAL OF TEMPORARY BANNER PERMIT
RENEWAL APPLICATION FOR OUTLETS AT SAN GLEMENTE LOCATED AT

101 WEST AVENIDA HERMOSA. A
[DEGISION FINAL. SUBJECT-TO APPEAL OR CALL UP BY COUNEIL]

101 West Avepis Vista Herosa.~ Appeal 17:276 - Appeal of the
Marblshbad Outlf Sans Masler SignProgram (6roG%)

Public: Haaring to sqﬂgi@,i{der‘ an Appeal filed by the Cralg Reality Gloup

conceming- the ‘Gommunity Development Director's decision -that the
proposed- Master Sign Frogram application for freeway oriented signs:

requires a Sign Exception Permit,

Presehtéffnns?;

. Madison Spach, of Spach, Capaidi & Waggaman, LLP, representing Villa
~ gan Clemenfe, L1.G, the applicanits, narrated a handout enfitled, *Appeal

of action.of Community Developrient Direotor, Villa San Clemente, LLC,"
dated Detober 18, 2017 Hard coples of the preseqtation were distributed
to the Planning Commilssion. . In August 2017, ths  Community
Development ‘Director notified Vifla San Clamisnte that the Master Sign
" Parmit {MSP) for Villa 8an Cleiiente was fvalidated because it was
“subjest to® Sigh Exseption Pérmi {SEF) 08-40Z. SEP 66402, approved

- By the City Cauncil in 2007, was invalldated by the Supsrior Court in’'2408

due fg the Gity's faflure to- perform agipropriate snyironmentel review of the

. H h

frecway-orienited signs and subsequently set aside by the City Counil

SEP 06-402, tefore being invalidated, pranfed exceptions to freeway

sigmage, Inoluding fength of signage {1.5 square foot of signage per-iineal
foot instead of 1 foet). The appligant maintains that the ‘Gormmunity.

Develapment Diractor dogs not Have the: authority to- vold the City Cauricll- -
approved MSP. He reguested the Commission overtum the Community

Davelopment Difector’s determination that the MSP is invailid. zind retum
the prp_je.cito the same status it had before the emall was sent.

GCity Plannief (Gregg namated .a PowerPoint Presentation entitled, *‘Apf)e_‘at
17-276" dated October 18, 2017. A copy of the Prasentation is on filg ik
Plarinirig Division. o o
Cocelia Gallarde-Daly, Community Developmant Director, noted the isale
of fresway sighage tame about during & Design Review Subeotmmittee
"theeting, when the applicant stated that oversized freewdy orfenfed
slgtiage was still a part of the existirig MSP and entitied. She researchies
the 2007 &rid 2008 actioris. and detemiiried that all the freeway-oftented
signage for the project was reseinded when SEP 06-402 wa invalidated,
Thie applicant would rieed to apply for and the City Counci wollld néed o
appiove a hew and separdte SEP to alow freeway orfented signs to
exceed SCMC Section 17.84.020 (D) mandate of ofte square foot of
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e A A Pty 4 # S e * g £ a1 yrma e

s

i g ms

e by mn e bt T




Minutes 6f Retjitar Plafining Gofflsalon Meeling of Optober 18, 2017 _ Page 0.

. signage per lineal foot of building frontage, fagade, or adjacent building

elevation. The provisions of the MSP-for the Villa San Clemente signage
that were not freway orignted were maintained and are ify plaga today.

Matt Silver, counsel for staff, discussed. lariguage in the writ ordered. by
tive Buperior Court. The writ does not indisate that a SEP is natrequired
when an applicant wanfs anexception to the- Gity's code, it states that the
SEP s Invalid because the environmental review was niot adequate. if the
Comimission does not require an SEP for any new-signage propossd that,
deviafes from the Municipal Code language in effect at the time the
project was approved, the Commission would potentially. be afoul of the

-writ and go against the existing environmental dogumentation for the

- Public Comment;

" Chalr Brown opened the public hearing; announced receipt of two letters
on the dals thls evenirig regarding this jtem. One dated Octaber 18, 2017,
from Spach, Capaldi & Waggaman, LLP opposed to the Commiubity
Development Director's deternviination to invalidate the projects MSP and
one dated October 18, 2017, from Richard ‘Boyer, resident, ppining that
the Court’s invalidation of SEP 06-402, and City Council's subsequent .
action to rescind its approval, precludes the applicant from installing
freeway slgnage. .- o - -

Richard Boyer, resident, supported the Commuriity Development
Director's decislon and provided a history-of the applicant’s freeway
signage. In 2007 the City: Council appraved the freeway signage
under pressure. from the applicant and a Jawsult:was filed by San
Cletmente Cifizens for Integrity i Governiment (“Citizens") to
challenge the approval. In 2008, the City was ordered to “sef aside .
and void” its approval of a4 Sign Exception Permit for freeway
orented signage. . - ; L

Chalr Brown lpsed tie public hearing. -

- City Plantier Gregg explained that the City's Zohing Ordinarice requires &
. MSP for any déveloprient with more than 4 sigris. At the timg ef the
approval, the City's Munieipal Code had a process to allow. freeway
sighage with an SEP, Additionally, an SEP is required If an appficant
requests to Install oversized slgnage. In. 2007, the City Councll approved
the SEP alang with the MSP. The Citizens fock the City to court to
challerige the approval, @nd the Couit ordefed the City to rescind its
approval of the section of the SEP that perfained to freeway orented
- sigriage, finding that the City did not complete an adequate environmental
revew for the freeway-orietited sighage package. The MSP for the
project’s interior signs s still valid. A new SEP for freeway-oriented
oversized signagé was. subriited in 2016, The applicant asserts that Villa
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San Clemente has the right to install oversized signage based on the
MSP and s challenging the City’s determination that the Court and
subsequent City Gounail's invafidation of the SEP-also volded Hts right for
oversized signage, The applicants are challenging the GCommunity
Development Director's authanity to make this- determination and asking
the Gommission fo find that the” determination Is invalld and should be
overturned, ‘ ' . -

Rebuittals:

Steve Knoblock, attorney for appellant, commented that the Court made
the decision to Invalidate the SEP due to inadequate environmental
review; :arg the Gity Councll, i invalidating the SEP, was respanding to .-
the Court's decision. The City did not appeal the Judge's decislon, and
Vilia San Clemente was not a party to the sulf, - ,

Madison Spach elarifled that Villa San Clemente is rot asking for
additional rights, but are asserting that the: Development Agreement and
MSP enfitles. them to 1.5 feet of signage per 1 lnear foot «of building
fagade; They aré requesting that the Commission detérmine fhat the
‘Community-Develapment Difector does not have the autharity to‘make a

determitiation-on-the-project’s-original-M&P--and-subsequent. attions by-- R
the City Council. o : . :

During -qimﬁlon -;hé;cpmmlssianersg_ either indiidually or I agreement,
provided the following commentary: - |

s Questiohed the City Cotincils ation in-2008 fo rescind only the
gortions of the MSP that deal with freeway slgnage ratlier than the.
entira. SEP. ' S

» Stated that although the SEP is still in existerice and was not struvk
down in its entiraty, it has no purpose and no entitlements for
freeway oriented signage for the preject, - ,

o - Established from staff that the MSP is still valid, as well as a
separate SEP thaf was granted to allow oversized interior sigriage
for the project. ' _

« Established frofi staff that language in the sublect emall indicating

© that the MSP was inyvalidated when SEP 06-402 was invalidated
could have been clarified to state *MSP as it relates to freeway
signage” so as not to give the applicant the impression that the

Gommunity Development Director was. indicating that the entire

_ KMSP had been invalidated. S

IT WAS MOVED BY COMMISSIONER TALLEY, SECONDED BY VICE

CHAIR  CRANDELL AND CARRIED 5-0-2, WITH COMMISSIONER

RUEHLIN AND COMMISSIONER SMITH. ABSTAINING, TO ADOPT
RESOLUTION NO. PC 17-034, A RESOLUTION OF THE: PLANNING
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10.

1.

12,

COMMISSION OF THE GITY OF SAN CLEMENTE, 'CALIFORNIA,
DENYING APPEAL 17-276, APPEAL OF COMMUNITY DEVELOPMENT
DIRECTOR'S DETERMINATION THAT A SIGK EXCEPTION PERMIT IS
REQUIRED FOR A PENDING APPLICATION FOR OUTLETS AT SAN
CLEMENTE TQ EXCEED THE APPLIGABLE CODE REQUIREMENT OF
ONE SQUARE FOOT OF 8IGNAGE PER LINEAR FOOT OF BUILDING
FRONTAGE, LOCATED AT 101 WEST AVENIDA VISTA HERMOSA, .
Amended as follows;

Page 1, f@_égiluﬂ_qp title amended to rqplése_“DENYiNG APPEAL 17-276"
WITH “AFFIRMING:IN PART AND DENYING IN PART APPEAL 17-276"

Page 2, 5 patagraph, delete the secand “2017"
Page 8, 2 paragraph, 4% séntence, replace: “bindings” with “buildings”;
replave. “faclade]” with “fagade”; 7% paragraph, insert “3 to 6" between
“issues™ and “submitted”; last paragraph;, replace “denfes Appeal 17:276"
with "denies in part and affirms. in part Appeal 17-278" S '
[DECISION FINAL. SUBJECT TO APPEAL OR GALL UP BY COUNGIL]
NEW BUSINESS . - |
None |
OLD BUSINESS
Nene

REPORTS OF COMMISSIONERS/STAFF

~A. . Tentative Future Agenda

B, - Zoning Administrator Miriutes of 10-4-17
€.  StaffWalver17-318 :

Commisslaner Talley annowunced he will not be present at the Commission's

regular meeting of November 8, 2017.

Commissloner Wu announsed he will not be present at the DRSG mesting of
Ostober 25, 2017; it was established that Vice Chair Crandell and Commissioner
Blackwel will be atfanding the October 25, 2017, DRSC meeting.

ADJOURNMENT

IT WAS  MOVED BY VICE CHAIR "CRANDELL, SECONDED BY

COMMISSIONER RUEHLIN, AND UNANIMOUSLY .CARRIED TO ADJOURN
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G.

7 | For Master S1gn Programs

Attachment 3

3. The desigh and scale of the sign is appropnatc to the distancc from which the sign is

normally'viewed; Gy . L

4, The design and matena]s of the s1gn prov1dc a contrast between the background a.nd
letters; Ly : o :

Tty e,

5. Ifa f{eestandmg sign is included i in the s1gn apphcatlon, [.he desxgn scale or location of
the building dictates the use of freestancfmg si gns}, rather JLhan Buddmg-mommd signs;

6. If a pole sign is included in the sign apphcatlon, the. dcsngn, scale or locatlon of the

'bulldmg dlctatek fhe usc ‘of & ‘pb’le sign rathbf that a ménument- s1gn, L

A e sy SR Lo

, B, ,The rpvmqns of thc Mastcr Slgn Program egsqr? ponslstency in d¢51g11 and style
" of all new signs, S .

,ﬁ

b. The provisions of the Master Sign Program address oompatlbmty of the dcmg;n ‘

and style of any existing kiphs of the'biliiding of siteakd -

<A1l fiéw sigtis within theMajter Slgn Program dre mcomphance with the desngn
standards of this chapter

Appeals An appeat of the: adtlon upon a Dlscret:onary S1gn Permit shall be reched in
accordance with Section 17.12.140, Appeals of ah Action. :

4

H. Modifications Requested by the Applicant, Modifications mgquested by the a ppl}c;ant to

app;;omdjqqgmrmfme Jf'pmts shall.bexeviewed in accerdance with Secnon 17,12,180, -

Modifications of an Approved Apphcatlon

Modifications andlor Revocations Injtiated by the Clty The City wmay. make changes ot r?vokef
the approva.l of applications when conditions’ of approvai aré wo?lated it is necéshry to
resolye .2 nugsa,gce, aqd]gar when, the. apphca_t;on ontampd incorreat, false; or. lxmsleadmg
mformauQn f{efar fo chtlon 17.12 175,for related prochurcs and rcq[mred,ﬁndJ,ugsh

Othex Review Reguireme’nts' Refer to Chaptéi 17.12, Develepment Review Process, for
general apphbdtlbn prodessing requireinerits, such 4 tiie Yimits on apprdva.'is and time
extensions. (Ord. 1314 § 12, 2006; Ord. 1172 § 3 (part), 1996)

(Ord No. 1561 §3(Exh A, §8) 11-27- 2012, Ord No 1575 §23(Exh A, §23), 12- -2013 Oid.

No. ‘1594 §3(Exﬁ A,§20),

s-s-ﬁo’fs? _

Purpose and Iitent. The intent of thils, section is to establish a procedure for graﬁting
exceptions to the strict. application of the size; mumber, height, length -and locational

. requiréments for sighs in this chapter: The granﬁng of a Sign Exception Permit requires

findings to.be met based on a site's or business' umque locatton or orientation in order to
achjeve adequate sign visibility. ay .

17-95
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17.16.260

B. 'Authori,ty. The Planning C.ommissi_or'l is the final authority on Sign Bxception Permits,
subject to the concurrent review and appeal provisions of Section 17.12:090, Gonsideration
of Concurrent Applications, and 17.12.140, Appeals of an Action.

C. Applicability. A Sign Except'ion Permit is required for the following:

1. Any sigi that exceeds the maxlmum standards, as listed in the Sign Matrix, Section
17.84, 036(C), Matux of Sign Types, : . , o

2. Any sign or sxgns that exceed t;he m,dmdual slgn are;l allowed, as hsted in Sectlon
17.84.020, General Regulatzons, and in the Sign Matnx, Section i? 84 OBG(C), Matrix

‘of Sign Types;

3. Atiy busihess oF sité that ékceeds itie’ ‘fiaxintiim sign area a]lowed as hsted in Section
17.84.030, Specific Regulations by Slgn Type;

il PET S

Any sxgn that exceeds the permifte(l slgp heigh}, L
5. Any business, building or site: Lhat exeeeds the mammum number of slgns permitted;

6. Any freeway-onented Slgﬂ, except for cha.nge of copy,

_____ ‘
b [T ' Foyel

1 Any sign ex0eedmg 75 peroenf of the length of the busmess fag:ade Peuh

~ D, Subiitéal Requireméiits. Please fefet €0 the ’submlttal fequneiﬁétits it Sect;on 1712, 040
_Fﬂmg an Application;’ ‘and Séction 17:12; 060“Apphcat10ns Requn-mg Addiftmna[ Informa~
tion. ‘

EEPEN R

E. Apfpheaiionn _’\‘_,",Procegsmg, and Revww

1. Applicition Filing, THe téview focess i¥ initiated wher the Planmn vamon teckives

4 coﬁ;ﬁlete application’ packaép The appilchtlon pitkage shiall xffclude the tequired
information and materials specifi ed in the application,and, FVE: 4d1tlophlr1‘nfometlon
required by the City Planner or review authqnty to conduct,a thomugh review of the
proposed pro_|ect IR I

2. | Apphcatlon Rewew .Each apphcatnon shall be remewed to ensure that propqsals are
consistent with the purpose of this chapter; apphcable development standards, policies,
regulations, and guidelities, o

a. Development Management Team Review. The Development Management Team
reviéws an application to determitie if it is comiplete and complies with applicable
development standards, policies, regulations, and guidetines. Within 30 calendar
diys of application filing, the apphcant is nitified if their application is complete
or if mformhtlon is nwded to complete the apphcatlon and resume the review
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3. ‘pubic Hedirig and Appeal Provisions

17.16.260

process. The Development Management Team also makes comments and recom-~

" mendations to provide helpful information to dpplicants and notify them when a
proposal does not comply with development standards, pohcles, regulatrons and
guidelines.

b. Envifotitental Review. After an application 18 ‘complete, the project shall be

reviewed in compliance with the Califotnia Enviroiitiental Quality Act and deter-

mine if environmental studies ate required. If studies ate required, then they shall

“be coﬁci'uote& at thé appllcah‘t eiﬁense whic‘h may - miro’fvz: thc ‘selection of a
condaltatty T : ,

£ Dcslgn Review Subcomm.ltte:e Review. The Desxgn Review Suboommlttec shall

re\’rlév’v app ﬂ"{hohs. The Desngn hcwew Subcommﬁfée g 41 admory body that
reviews c‘los1éﬁ eidides a:nd PEovidés a- :ecolmnendahop to the revxew authority per
procedures in Section 17.12.025. o

' ey 4
ot

RRTEEA

a, E’obyc heanp is reqqlred A pubhc hea:;m 8 and notlﬁoauon shall be conductcd in
" compli ahcowlfh Seption 17.12.100,

b.  The review authority shall review the proposed project afid approve approve with
, condq:lonsx, oL ;dony 1}1& qpphcatlop ata qu];c heanng baseq onan abﬂlty tomeet,
required findin o . o

Rl Teh oy E Lt

= ;The ;ovn:w a,qtl;pnty's dec),qlop may, h‘? appealod qu Spqtgon 17.12,140, .
| Roqmred Fmdmgs Prorto approval ofa Slgg Eggceptlon Pormlt a,lf tho,followgg_ ﬁndmgs

shall be made

1.

, Thcre are qmque of u ua} cmmm,,staoces rolghng to ;he sxzo of tho slgc or. busmess,‘ ,
_ §hqpc of | the site, o ];qsmes% ,‘oca,uon ax}d gricatation of thc §1tc ot. bus!ncss, vjs,l,blhty

the 5L1:6ﬂ r bg$mes§, pl,‘gqlir{utly to stree} frontage or lqngth of s;rpct ftontage that do
not ‘atlow the site ot busmess to achlave the goals and objectives of this chapter for

adequate busmess ldcntlficatlon 'g,,;‘i s ] . oy : A

" The granhng of the sign excepnon perm.lt is not contrary to the mtent of the General

Plan, Design Guidelines, relative specific plan or Archltectural Overlay District in_
which the s%ﬂ exception is proposed.

The granting of a Sign Exception Permit is not considered a grant of special ptivileges
inconsistent with the limitations of other similarly situated properties, '

The granting of a Sign Exception Permit does not create 4 traﬁic or safety hazard,
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5. The grantmg of a Sigh Exception Pertnit does not adversely impact surroundmg
properties by i mcreasmg hght glare ornoise. -

6. For freeway-onented mgns

a. The location of the site dictates the need for a freeway—onented sign to allow
adequate busmess identifjcation. .

b. The demgn, seale, matenais and 1003.1:1011 of the free;way~onented sign provides
necessary business 1dent1ﬁcatlon to motonsts on the fxeeway without creating
adverse visual impacts.

c.l The de31gn, sca]e and matenals of. the slglls harmomze w1th the architectural
deslgn of the buﬂdmg it serves and are comphmentary to the Clty's itnage as
viewed from the freeway E .

I

- d. The design and scale of the signs is appropnate to the mstance from which the
~ signs are normally viewed from the freeway ' :

e, If applicable, the desigh, scale and Ioca.tmn of the ‘biildirp dlctates the use of a
freestanding, freeway-oriented agn, rather’ than a buﬂdmg-mounted freeway-
oriented 51 ign.

|;1v'.

G. Appeals An appeal of the' action upoii a S1gn E'xcephoﬂ Perrnit shail be reviewed in
accordance with Section 17.12.140, Appeals of anActmn o ‘

'H. Modifications Requeated by’ ’ﬂle Applicant. Modtﬁcauons requested by the applicant to
approved Temporary Use Petmits shall be reviewed in aocordanee w1th Sechou 17, 12 180,
Modifications of an ApproVed Apphcaﬁoh ‘ ,

s

L. Modlﬁcatlons and/cr Revocatmm Imhated by the Clty The Clty may make changes orrevoke
- the approval of apphcanons Whed coﬂdxﬁbﬂs of apprQVal are vwlated it is Hecessary to
resdve a tiuisanes, andlor when' the application contafhed dwori"eét f‘alse, of niisleading

. mformaty,dn Refer to Seetmn 17 12 175101' related proéedures and reﬁ'uil'ed ﬂn&mg&

A Other Review Reqlm'ements Refer to Chapter 17.12, Development. Review Process, for
general application processmg reqmrements, such as time hmlts on approva]s and time
extensions. (Ofd, 1172 §3' (part) 1996) : ,

(Ord. No. 1594, § 3(Exh. A, §21), 5-5-2015) K S
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" 17.84.010

CHAPTER 17.84 SIGN REGULATIONS

Sections: -

1784010 Adwinistration.
17.84.020 Genierd) Regulations.
17.84.030 Specific Regulations by Sign Type.

17.84.010  Administration.

A PurpOSe and Intént. Thc purpose ahd mtent of this chapter is to establish reglations for
signs. The City recognizes the need for signs to identify businesses and properties within the
comimunity, The City also fecognizes that signs are an iinpoitant design element of the -
physiaal environment whiich serve to express the individuality of the businiss as well as the
charagtér of the oommumty Sign regulations which ifaplerrent the City's goals and objec-

" tives are necessary. These sign regulations wﬂl help ensure bpth mdnvidual expression and gm
atftactive comrinnity character.

The City's goals are to protect and emhance the City's historical, notihistorical and residen-
tial character, 43 well s to ehhance the City's economiic base. These goals are accomplished
thtough approvmg approptiately desi gned signs, controlhng, the size, location and mainte-
nance of the signs, ehmmanngmually conflicting and compehng sigh dtsplays and avolding
'potenttal traffic and pedestmh safety hazatds, :

f
The Clty has detertm:xed thasa goals are best sefved by followmg the specific objectives set
forth below. Itis anticipated that thése objectives and associated regiilations will contiibute
to the econommic viability of the City and its overall atttactiveneds to the residents, visitors
and businesse, The City thercby éstablishes the following objectives: ’

1. Toimplement sign ti_esi'g;rx standards that are consistent with the City's Getieral Plan;

2. To present a set of reasonable, cotitent-neiitral, sign standards and procedures that
enable fair and consistent enforcement;

3. Tofacilitite the improvethent and protection of the environment by prohibiting misuse
* of certain signs and ensuring information is presented safely and effectively;

4, Topromote a high quality businéss environment by assuring that signs are complemen-
tary to the City's goals for historic preservation and quality urban design;

5. 'To ensure that signs are carefully demgned aesthetically pleasing, appropriately main-
tained, and professional in appearance;
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B.

b.

E.

6. Tbinvite artistry and innovation in signs while maintaining and improving the appear-
ance of buildings and neighborhoods in which they are placed;

7. Toreduce ﬁossible traffic and safoty hazards through reduced sign clutter, the elimina-
tion of unauthorized sigus in the public right-of-way, and mmumzmg visual competi-
tion among signs;

8. To minimize the visual and lightirg impacts of business signs on adjacent residential -

neigﬁborhoods.

Clanﬂcaﬁon of Ambiguitics/Tuterpretations, If amblgmty arises within the meamng and
intent of this chapter, or if ambiguity exists with respict to ariy stanidards, reqnirements or
enforcement as set forth herein, the ambigiity shall be resolved in accardance with Section
17.04.040, Interpretations, of this title,

Relatidiship to Othier Applicable Dovumients Including Local and State Regulations. In

-addition to the provisions discussed in this chapter, theré dré other City and State regulations

that may also apply depending on the specific sign and/or its locatipn. These other regula-

™ tions fnclude, but are not limitéd to, the State Highway Codle, Business gnd Professioiis
- Code, snd Civil Code, as well as the City's Design Guidelinés, Mastet Landscape Plan for

Seenjio Cotridors and the applicable specific plan, The spplicable specific plan may include

additional sign standards and regulations beyond those of this chapter. If the specific plan

is silenit regarding certain sign standards, the repulations of this phapter shail prevail.
Uniform Building and National Electrical Codes may also apply, when Bulldmg and
Eleetrical Perimits are reqiired,

Appeals. Any appeal of a decision made pursuant to this chapter shall be processed in

socordance with Section 17. 12.140, Appeals of an Actmn, of this title.

Sign Violatious.

l.  Bnfotcemerit by Person Appointed by the City Manager, It shall be the duty of the
person appointed by the City Manager to enforce the provisions of this ordinance
peftaining to the use of signs and the erection, construction, reconstruction, moving,
alteration or addition to atly signs, abandoned, or unmaititained signs or any violaticon
of this chaptet, Any permit or license of eny type issued by any department or officer of
the City in conflict with the provisions of this chapter is declared to be null and void.

2. Public Nuisance and Enforcement. Any sign erected, constructed, altered, enlarged,
convérted, or moved contrary to the provisions of this ordinance, and any-illegal,
abatidoned, or unmaintained signs contrary to the provisions of this ordinance, are
hereby declared to be publio muisarices; refer to Section 8.52,110, Abatement by City, of
this code.-
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F. Removal of Temporary Signs by Unaothotized Persons—Prohibited. Except as provided
below, no person other than those authomzed by Section 17, 84,01 0(E)(1) shall remove any
tetiporary sigh from any property not owned ot leased by that person, including any
tefaporary sign within & publio right-of-way. Thé above notwithstanding, & person not
otherwise authorized by Sectiofi 17,84.010(E)(1) may remaove tethparary signs plated within
the public right-of-way on property owned ot leased by that person. (Ord. 1245 § 1, 2000;
Ord, 1172 § 3 (part), 1996)

17.84.020°  Gesieral Regulations.

A. Purpose and Intent. The purposs of these general regulations is to define the parametets for
‘design, size, heighit and location of signs. The requitemeénts refated to the number, design
typé and sizé of sighs outlined in this.chapter are intended to be maximum standards which
do not necessarily ensure compatibility with bufldihg architecture, the neighborhood and
the eoiimunity appeatince. Consideration shall be given to the sign's relatlonshlp to the
overalf appearance of the subject property and surroundmg area.

B. Geners] Design Standards,
_ 1, Constragtion of Signs.

a.  Signs shall bie constructed as to not obstruct line of mght for pedestriahs, bicyclists
or vehicular dnvers '

b. Al permanent &gn faces shall be, constmcted of permanent materials including,
but hot fimited to, painted and/or sandblasted wood, ceramic tile, applied lettess,
. carved waod, metal, plastic or other compatible, durable and waterproof material.
Nomaterial more combustible than treated wood shall be used in the constructmn
of any pertnanént sign,

c, | All sighs shall be constructed in accord ance with all applicable Uniform Bmldmg
'Code and National Electrical Code provisions.

d.  Sign support hardware shall be of a compatible matenal and design with the sign
it supporl’s and shall coinplithent the architecture and design of building to which
it is affixed, Sign supportsof a permanent sign shall be reviewed as part of the sigh
application,

e Signs shall be desigtied and oriented to minimize llght or glare upon adjacent
residential properties and public rights-of-way.

f.  Signdesign, scale, color and materials shall be selected that are compatiblei’n style
with the building it serves, .
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2. nghtmg of’ Signs.

a. Electrical lines from bunidmgs to signs shall be concealed from public view.
Exposed raceways are prohibited,

b. Light fixtures in planted areas or within support structures shall be screened.

¢ Allexterpal lighting shall be directed away frqm amy edjacent remdentlal uses and
pubhc tights-of-way.

d. Tnternally lighted signs shall be 2 maximutn of 200,000 lumens, Nean lighting gy
be used as an alternative lighting source,

3, Landstaping.

a, Landscaped planters shall bg required to be installed at the base of all permanent
freestanding signs.

b.  The area of the lanascaped planter shall be‘at least equal in size to the area of two
- sign faces for pole signs and one sign facé for motument sighs.

c. All landscaped ptanters shall be irrigated and landscaped with living plant mate-
rial. Drought tolerant, low maintenance plants shall be utilized wherever possible.

d. The type of irrigation required will be dependent on the type of landscaping
proposed. Plants requiring extensive watering shall réquire antomatic irrigation
_ systénmis,

e, Alllandscaped plantér areas and plant materials shall be maintained in 2 neat B.nd
healthy manrier and shall be kept free of all debris and trash.

C. Design of signs within an Architectural Overlay Distriet. The Architectural Overlay District
sign standards #re intended to maintain or enhance the character of the area. Public and

" private buildings have been constructed and maintained in the traditional Spamsh Colonial

Revival style of architecture. The district emphasizes a pedestrian orieritation gmng the area

a distinot identity. The design, soalg, ¢olor and materials of signs should be compatible with

both the Spanish Colonial Revival style of architecturs and the unique character of the

district in which the sign is to be locited, Therefors, signs within the Architectural Overlay

District shall comply with the followitig additional standards:
: f

1. Allsigns shall be hand-crafted in appearance,

2.. Acceptable sign materials may include, but are not limited to, sandblasted and carved
" wood, hand-painted, glazed tile, pitined metal or wood letters, or other similar materi-
als. All signg shall be constructed of and mounted and supported with matetials
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compatible with the Spanish architestural theme including, but not limited to, stained
wood supports and accents, trowelled stucco apphcemons, painted terra cotta tlles,
ornamental wrought iron, canvas awnings or other similar matetials,

© Signs may be itfuminated as follom:

a. External lighting (e.g, spot lighting, goose neck lights).
b. , Back hghtmg

© ¢, Neon lighting with the approval of a Dlscreztlonaxy Sign Permit per Section

' 17. 16250

J

Figure 17,84.020A

D. Sign Area Allowed.

1.

Maxlmmn Sign Area Litmtations for a Site.

‘a. Purpose atid Intent. The putpose of this subsection is to regulate the maximum -

sigh arca allowed for asite. The intent of these regulations is to make thetotal sign
atea allowed on a site ptoportionate to the length of business frontage: The intent
is also to limit the total sign atea along any one boundaty of 2 site. Within this

. subsection, service stations are treated differently than other businesses, in terms
of the total sign area permltted because of the typically Iumted scale of buildings
on a service station site, .
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‘b, Maxifaum Sign Area Aflowed Per a Site. §

The maximum sign area allowed for a site shall be as follows;

i. For nonresidential buildings, one square foot of sign allowed for each lineal

foot of all busmess fag
| il.  For service stations, one square foot of sign atea a:llow‘e;& for zachi linea] foot
of stieet frontage. ' :
 Yigure 17.84.020B
" . . J i
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¢. Maximum ngn Arca Oncntcd Toward Any One Property Lme ofa Snta, Common
" Parking Area, Pedestrian Ared, Driveway or Alley.

The maximuth sign area otiented toward any one propetty line of a site or
common parking area, pedestrian space, or driveway shall be limited as follows:

i.  For nonresidential buildings, one square foot of sign allowed for each lineal
foot of adjacent building elevation;
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17.84.020

For service stations, ong square foot of i gn area aflowed for each lineal foot
of adjacent street frontage;

For signs oriented towatd alleys, a maximur of one six square foot nohil-
fumindted sign per business shall be permitted,
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Figure 17.84.020C

MAXIMUM S0 AREA AND DRIBNTATION ALLOWED FOR A SITE
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d, Computat-fou of Sign Area,
i. * Sign Area of Individual Single-Faced Signs. The area of a sign shall be
comtputed based on the entire area within a single continuous perimeter
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enclosing the extreme limits of the sign, including all words, symbols, em-
blems, representations or other display, together with ary material or color
forming an integral part of the sign or display. The area of a sign shall also
include all nonstructuial pcnmeter trim, but exoludes the structures ot up-
rights on which the sign is supported, uriless sich supports of uprights are -
designed in a manner 5o as to form an integral baokground of the sign.

ii. Sign Area of Window Slgn& The area of a wmdow sign shall be the area
compoged of words, letters; symbols of other display. For maxitopti window
sign area allowed, refef ta sigh matfix, Sectlon 17.84,030(C) of this chapter.

iti. Slgn Area of MUltlfaUed Signs. Breept for monumetit signs, the sigh ares for
a sigh with miofe than one face sha!l be computed by adding together the area
of all sign faces. For moyurnet signs, when two identical sign faces are placed
back to back and Hot mote thah three feet apart at all pomtsE the sign area

shall be computed by the measurernent of only one of the sign faces,

e. Maximum Sign Area Allowed Per ngn The maximum sign area allowed per sign
is 64 square feet,

£ Maximim Length of a Sigrt Allowed Per Busitess Facade, The maximum length
of a sign allowed i5 75 percent of the length of the businiess fagade,

g Maximum Sign Area Allowed Per Business. The maximum sigh area aflowed per
business shall be as follows:

i. For slgns within an Architectural Overlay district, less than 25 square feet
‘ unless a. Disoretionary Sigh Permit is approved. '

ii. For signs w1thm areas other than an Architectural Overlay district, 54 square |
feet unless a Discmmpnary Sign Periit is approved

Compntationfor Sign Height, Theheight of a sign shall be computedasthe distance fromthe-
base of the sign at finished grade to the top of the highest attached component of the sign.

. In the oase when the finished grade cannot be Teasonably determined, sign height andfor
finished gtade shall be deterniined by the City Platneé of their demgnée

Mamténance of Sigis. If any sign is not maintained free of all defects, including but not
limited o cracking, peeling, rusting or other States of disrepair, it shall be the duty of the
owner of the sign or the propetty owner of the business or building to repair, if hecessary
paint ot remove the sign. I the sign is not repaired, painted or removed, the City Platiner
shall initiate the public nuisance abatement procedures to cause the sign to be repaired,
maintained or temoved at the expense of the owner of the sign or the property owner of the -
busingss or building. Also see Section 17.84.010(E), Sign Violations, of this chapter.
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G. Master Sign Program.

1.

Purpose and Intent, The pﬁl:pose of.this section is to establish a procedure to ensure
coordindtion of the design of new signs concurrent with the design.of the project. The

_intentistoi improve the architecture, streetscape, signs atid averall agsthetics of the site,

A Master Sign Px‘ogrém provides a clear understandmg of what the standards are for
new apd existing sighs on the site, A Master Sign Progratn will also provide for
consistent and streamlined feview, approval and administration of existingand new
signs for the s:te A Master Sign Program reqmrcs a Discretionary Sign Permit.

Apphcabﬂlty A Master Sign Program shall bé requxred for the foIlowmg

a. Any mstmg single-tenant building on quch the owner proposes to add and!nr
modify four or more signs;

b. Any new nonresndenhal building;

c. Any fiew coinmarcia‘i project with rultiple buildings:

d. Any gaslservwa station that proposes new sigtis or modifications to existing si gns
~except.as allowed by State law;

e Any ckisting bmldmg on whwh the owner proposes to add andlor mod1fy fouror

~ mote sign&

. Any ex.lstmg building ort which the owner proposes to add andfor modxfy fewer

than four signs will be reviewed by the Planning Comintigsion, at the, owner's
fequest. :

Exemptions. Sitbsequent signs installed that are part of a previously appmVed Master

* Sign Program and are consistent with the provisions of that Master Sign Program shall

require an Administrative Sign Perinit but shall be considered exempt from Discretion-
ary Sign Permlt Rewew.

Apphcauon Apphcatlbns for a Master Sigh Program shall be made in wntmg on the

Discretionary Sign Permnit application form provided by the Planning Division and
submitted to the Planning Division along with the required fees. :

. H. Removal of Signs. The City shall require removal of any sign, at the owners' expense and
without compensation, that meets any of the following criteria.

L

‘Anysign. erected without first complymg with all ordinances and regulanons in eﬁ‘ect at
* the time of its construction, erection o use;

17-412

-12-05-17 1 7A-37




17.84.030

2. Anysign whlch was lawfu!ly erected, but whose use has ceased, or the stiucture upon
which the sigh has been abandonied by its owner, for a period of not less than 90 days;

3. _ Any sign which has been more that 50 percent destroyed, and the destruction is other
than facial copy replacement, and thc sigh cannot be repaired w1thm 30 days of the date
of its destructlon,

4. Any.sign whose owner seeks relogation thereof and relocates the sign;

5. Anysign thatis teporary;

6. Any sigh for which there has haen an agreement between the sign owner and the City,
for its removal as of any given date;

7. Any sign whose ownet, ontside & change of copy, requests petmission to remodel and

‘remodels that sign, or expand or enlarge the building or land use upon which the sign is

located, and the sign is affected by the construction, anlargement of remodeling, or the

- cost of constriiction, éhlatgement or remodéling of the sign exceects 50 percent of the
cost of the reconstmt:tioa of the building;

8, Any sign which is or may become a danger to the public or is unsafe;

9. Any sigii which constitutes a traffic hazard not created by a relocation of streets or by
acts of the Gity or Gounty. (Ord. 1314 §§65—-67 2006; Ord. 1308 § 15—16, 2006; Ot4.
117289 (par), 1996) .
- (Ord. No. 1561, § B(Exh A, § 30, 31), 11-27-2012)

17.84,030  Specific Regulahons by Sigli Type.

. A. Purpose and Titent. The purpose of this sectlon is 1o identify the spemﬁc sigh standards
relating to sign type, sign size, number of signs, height of signs, locauon of signs, general
provisions and the Sign Permiits requared ‘

B. General Notes. The following general notes shall apply to all signs listed in the f‘ollowmg
matrix, unless otherwise indicated; '

1. Sighs that require Administrative or Discrétionaty Sign Permits ate indicated in the
followmg matrix. Other sign characteristics besides those indicated in the following
matrix may also require admrmstratrve ot discretionary review.

2. Signsmay be govériied by other sections of this code and those: sections shall also apply.
If thers is a conflict in regulations, the most restrictive shall apply.

3. Change of copy to an axlstmg mgn that is identical in mgn area, sign size, sign type,
location and matenals féquires an Administrative Sign Permit,
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10

11.
12.

- 13

14,

15,

Any change to an existing sign other than a change of copy as defined above requirés
compliance with the provisions of this chapter, For removal of signs, refer to Section
17.84, OZO(H), Removal of Signs, of this chapter,

All temporary sighs are prohibited in the public nght-of-way unless othetwise aitho-
rlzed by this chapter.

All signs listed, unless exempt from both Administrative and Discrétiotiary Sign
Pertuits, will count towards the total allowable sign area.

For Master Sigm Programs, see Section 17.84,020(G), Master Sign Program, of this
chapter.

For size of signs, see Section 17 .84.020(D), Sign Area Allowed, of this cliapter.

For height of signs, see Scctxon 17.84.020(E), Cotaputation for Slgn Hclg,ht of this

- chapter.

For signs overhanging the public right-of-way, see Section 17.84.030(E), Permanent
Signs Enctoaching into Public Right-of-Way, of this chapter. .

For sign exceptions, see Section 17.16.260, Sigh Exception Permits, of this title.
Fascia signs cannot extend more than 18 inches above the lower edge of a sloping roof,

Unless otherwise permitted putsuatit to this chapter, no person shall display or cause to

'be displayed agy sign on, within or over any public street or right-of-way or public

property in the City.

Unless otherwise permitted pursuant to this chapter, no person shall display or cause to
be displayed any sign on, within or over any private property in the City without the
written consent of the owner, lessee or other person lawfully in possession of the

property.

Except as expressly permitted or authorized in this chapter, all other signs are prohxb-
ited vnthm the City.

Table 17.84.030A
Matrix of Sign Types
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SignType | Maxiinum | Maximom | Maximyin | SighPermits | Other Special
' Number of | Sizeper Sign { Height .| Required |Considerations
Signs per Sign 3
Permitted . -

.| Thése ate spe-
cial consider-
ationsre~-
quired for the
spedific type
of sign pro-

S : posed.
~ |Address Signs |2 per unit 4 5q, ft. — None Character
- Height Max:
Res: 8in,

. o Noii-Res: 1 ft.
Ancillary Ser- |5 per business |2sq. ft. per — None Angiflary ser- |
vice Signs |- sign | viee signs

' st be af-
fixéd to buitd-
ing, wall, win-

- . dawi.

Animated Prohibited ‘

Signs - .

Attade Slgns —_ b4 5q. ft. out- — Adm. Sign  [Sign mmist pro-

' ‘ side an Archi- Permit vide mindmumn
tectural Qver- of 8 ft. cleai-
lay Disttict, ance between
less than 25 bottom of

sq. ft. within sign and side-

- |an Architec-. walk,
tural Gyetlay
District . :
— Beétween 25 sq. — Adm, Sign

ft. and 64 sq, Permit, and

ft. within an Disotetionaty

Architectural Sigtt Permit

Overlay Dis-

trict

17415
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17,84.030

Sign Permits

17-416

Sign Type Maximom | Maximum { Masgimum Other Special
: Number of | Size per Sign Height Required | Considerations
Sigits ’ pei Sign '
Permitted RS .
ATM Signs |2 . 5 sq. ft. per — Adm. Sign  |Signs permit-
. : ATM Petmit, in ted on ATM
conjunction  [machine only
with Bullding |and may be
: Permit lighted,
stde and Ar- Permit vide minimum
|chitectural of 8 ft. elesi-
Overlay Dis- ance between
trict, less than battom of
255q. ft. sign and side- .
within an Ar. walk,
chifectural .
Overday Dis-
triot . .
- [Between 25 5q. " |Adm. Sigh
ft. and 64 sq. Permit, and
ft. within an - Diseretiotiary
Architecturil Sign Permit
Overlay Dis- '
I | : tiiet
Balloon Signs [Prohibited N ' :
Banner Signs [One per busi- |64 8q. ft. —_— Temipofary  |See Section
ness Banner Sign  {17.84,030(H)
‘ © [Permit fot eritetin.
Bed and Refer to Section 17.28.090, Bed and Breakfast Inns, of this fitle
Breakfast -
Signs: Within
a Residential
Zotie
Bedand = [Referto specific sigh type proposed
. |Breakfast
Signs: Outside
d Residential
Zone
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17.84.030

BignType | Maximum | Maximun | Maxioum | Sigh Permits | Other Special
. Nummber of | Size per Sign Helght * Required | Considerations
Sigus - . perSign |
Permitted . : - .
Blade Sigas |One (1) per  |Six (6) square [Fifteen (15) |Adm.Bigh  |Seo Bection
" |tenant stteet  [feet feet from Permit . |17:84.030(G) .
and pedesttian ground to the ifor Critetia
way frontage; topof sign ' -
no mofe than ' '
two (2) per /
tenant (See ,
Section ‘
L 17.84.030(G))
Blinking,  [Prohibited
Flashing Signs - S,
Businiess Di- | freestanding |Freestanding [6 ft. Adm. Sign  {Nameplates
yedtoty Signs [sign per streat [sign: 24 sq. ft Petmit, and . |indicating
© |frontage. : ' Diseigtioniary |obly the ten-
g |Sign Permits  |ant and snite
|for wall are exempt
mounted busl- |from these
ness directory jrequirernents,
slgis 250 64 |Residential
sq. ft. within  |directory signs
ati Architec- |afe exemipt
taral Overlay  |from this re-
- | District quiternent,
1 wall sign per {Wall sign: 64 — '
" |publicen- © |sq.ft.
tratice into
: building C :
Canopy Signs. — 64 sq. ft. out- e Adm. 8ign  8ign mmyst pro-
A * |side an Arehi- Permit vide mitiimuin
. tectural Over- of 8§ ft. olear-
|1ay District,. ance between
less than 25 - |bottom of
sq. ft. within sign and side-
an Architec- walk,
‘ tural Ovetlay '
District
17417 .
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17.84.030

Other Special

Sign Type Maximin | Maximdm | Maximum | Sign Permits
! Number of | Size pér Sign | - Height Reddired | Coiisiderations
Signs Lo perSign |
- Permitted S
. - {Between 25 sq. — Adm. Sigi
ft. and 64 3q. Permit, and
ft. within an . | Discretionary
Agchitectural Sign Permit
Oveilay Dis- -
: ' trict
- |Channel Let- |Refer to wall sign standards
tet Signs : :
Constriction (1 perstreet {12 5q. ft. A ft. within  [None Signage may
Sighs frontage withit & a o anly be
residential - |residential displayed
zotie zone when building
24 5q. ft. 6 ft. within ~ |pefmits are
withitt a a active for the
nonreside nonfesiden~ |~ ¢ohstruction
‘ ntial zone tial zone _ project.
Ditectional — — — None Cannot coh~
Signs tain advertis-
: ' : . ing.
Drive-Up 2 per site 325q. ft. 6 foet Adm, Sign  [Menn board
Meni Board . Permit Menu [and speakers
Signs for |board gigns  |shall be ori-
Drive-Up require a Con- |ented away
Food Service i ditional Uss  |from residen-
Permit tial nses and
from public *
. . right-of-way,
Fascia Signs —_ 64sq. ft. — Adm. Sign | '
. Permit, and
Discretionary
Sign Permit
for signs 25 to
64 sq. ft.
within an'Ar-
chiteetural
Overlay Dis-
trict
17418
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17.84.030

Sign Type

Maximum | Maximum | Maxioom | Sign Permits | Other Special
Nuraber of | Size per SBign Height Required | Considerations
Signs per Sign |
Permitted . B
Flags 3persiteor |(40sq.fi. per |Flag pole ray |None Flag pole miay
building flag not exceed the’ require a
' height of the ~ | Building Pet-
zone in which mit.
' : it is located
Flag Signs |1 persiteor |40 sq.fl. pet  [Flag pole may (Adm. Sign  |Flagsigns
' building flagsigh - |hot exceed the |Permit shall count
. height of the towards total |*
zoite in which sigh area,
: it is located
[Freestanding |Refer ta specific sign type o
Signs
Freeway-Ori- | — 64 sq, fi. Polesign: 15 [Adm. Sign  |State codes
éhted Bigns ft. Permit, and  |also regilate
: Sign Excep-  |freeway ori-
tion Perinit for|ented signs.
all freeway-
oriented signs
64 sq. ft. Monument
sign: 10ft. - :
Girage Sale |1 pet site dgq. ft. - —_ None Mustbe -
Signs posted on site
' and rerngved
no later than
|the day after
the sale. No
off-site signs
allowed,

17-419
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. 17.84.030

Sign Type

Number of
Permitted

‘Maxinan

Maximuin
Size per Sign

Maxiinum
Height
per Sign

Sign Pernits
Required

Other Special

‘| Conisiderations

Grand Open-
ing Signhs -

1 per site

4 Sq.' ft.

Temp. Banner

Permit

Will not count
toward banfier
altowance dyr-
ing calendar-
year,

May be dis-
played for a’
maxirtri of
30days.
The applica-
tion for a
Temp, Banner

- |Pertnit must

dccompany a
new buisiness

 {ficense appli-

catiof of new
certificate of

Hand Held

Probibited.

OEGIpancy.

Marques

. [Signs

11 per building

frottage

64 sq. ft,

The sign shall
not exceed the-
hejght of the
building upon
which the sign
is located.

Admm. Sign
Permit, and
Discretionary
Sign Permit
for matquee
signs 25 ta 64
3q. ft, within
an Architec
tural Overlay
District

Marqiee signs
may be al-
lowed for uses
such. as enter-
tainment,
churches, tem-
ples or other
stiriilar uses -
that require
interchange-
able copy.

17-420
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17.84.030

t

SignType | Maximum | Maxibum | Maximum | Sign Permits | Other Special
Number of | Size per-Sign Height Reguired | Considerations
Signs T per Sign - ‘
, Perinitted - . .
Model Home |Detepmined  |Determined {15ft. for flag |Adm, Sign  |Signs must be
Complex. - [throughthe [throughthe |signs Permit retnoved upon
Sighs Condiiional  |Conditional buildout of .

, Use Permit  {Use Permit subdivisioti.
procegsfor  |process Signs for
modet home . |nivdel home
complex, max- complex shall
{rum 3 flags also require a

. |per model - Conditiona)
- . ' Use Perfinit, .
Monument  |lmonwnent |64sg.ft. |10, Adm. Sign  [Quly 1sign
Signs sign per street Periit, and  [face of a mon-
frontage. 1 Discretionary jument sign
additional Sigt Permit  [shall cowut
siga for sites for monument |towards aver-
with more signs which  {all sign allow-
than 150 ft. of ate: over & fest |ance for site.
street frontage in height up to
10 feet, over
24 8q. ft. (per
face) for a sin-
gle-tenant
monmert
sign, over 32
sq, ft, (per
face) fora
moltitenant
monumeit
: sign
Moving, Re-  [Prohibited
volving Signs
17421
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17.84.030

 Sign Type Maximum Maximun | Maximwn | Sign Permits | Other Special
S Nuiriber of . | Size per Sign | Hejght Required | Cansiderations
~ Signs - pex Sign B
’ | Peniitted - :

Mural Signs — 64 sq. ft. — Adm, Sign
Permit and
Discrefionary
Sign Pefinit
for mutal
signs 25 to 64
st. ft. within
afi Archiitec-
tural Ovetlay

‘ Distript

Noise Making | Prohibited .

or Andible

Signs, Bxcept

'[for Drive-Up

MermuBoards | - -

Nonpérma-  [Prohibited

- Inent Veticle : -

Signs, Includ- | -

|ing Bemitrail-

fers

Off-Site, Bill- |Prohibited

board Signs ,

17-422
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17.84.030

Maximam

Sign Permits

17423 .

SignType | Maximum | Maximom Other Special
Number.of | Size per Sign Height Required | Considerations
Sigus - per Sign .
Permitted - .
Open House |1 sigd onsite [(4sq.1t. 41t None Open house
|Signs plus 5 off-site - sign shzll be
directional allowed only
signs, Maxi-. while the open | -
mum of 1 sjgnt. . |house is in
pet jttersec- progfess, can-
+ [tion directing not remain
traffic in same over tight,
direction - tcantiot be af-
fixed to any
public above
ground stryc-
 |tufe (such as
utility poles) -
catinot be .
‘|placed in the
public right-
‘ of-way and
- |carinot inter-
fere with traf-
fie.
Permapent |1 perside, 2 - |64 &q. ft. — None Sign must be
Mounted Ve~ [sidestoaxi- painted oh the
hicle Signs ~ |rdum vehicle and
- the vehicle
miust be li-
censed and
opefible.
{
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17.84.030

' Mixijtiriin

Sigi Type | Maximum | Maximuin Sign Permits | Other Special
© | Numberof | SizeperSign | Height Required | Considerations
Signs per Sign L
Projest Tdenti- | Project Identi-
fication Signs fication signs
: : shall b re-
viewed
through a Dis-
cretionary
Sign Permit
procéss,
Residéntial
Permtarient |2 per entrance |24 sq, ft. 6 ft. Adn, Sign
Subdivision/ |from public Permit
Apartment  [right-of-way :
Complex (5 | v
ot fiore
units)!
Mobilehome
park Signs
Non-Residen- |2 per entrance |64 sq. f2, 6 ft. Adm. Sign
tial ' from public |- Permit
' tight-of-way _ oo
Pole Signs |1 per site 64 sq. ft. 15 ft, Adm. Sign
o Permit, and
Discretionary
Sign Permit A
Political Signs — 12 sq. ft. 4 ft, Norie Sign cannot be
:  |within a resi- located in '
dential zone public right-
of-way;
17424
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17.84,030

Sign Typ‘é

Maxiriuim i
Nuiriber of

Signs
Permitted

Maxinitim

Size pér Sign |-

Maximum
Height
per Sign

Sign Permits
Required

Considerations

O.thgl_‘ Special | -

Political Signs |

24 5q. ft,
within a non-
residential
Zone

6.

None

As required by
Subsestion (F)
of this section,
prior to plac-
ing 2 noncom-
meteial sigh
on vacant or
ugimproved
property, the
sign owher
st file with
the City Clerk

“la wriften form

signed by the
owner, lessee
or other per-

posiession of

the property

conseiting in
writing to the
placetment of
the sign and

agresing to be

sotr laEullyln |

résponsible for

17-425
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17.84.030

Sign Type

Maximoi
Number of
Bigns
Permitted

Miaximuiin:
Size per Sign

Maxiniunm
Height
per Sign

T Sign Permits

Required

Other Special
Considerations

femoval
within any
applicable
titne petiod;
and the sign
shall be lo-
cated a mini-
num of three
feet behind the
sidewalk or, if
ho sidewalk
exists, a tniri-
mum of eight

feet behind thel-

back of the
curh or edge
of the rodad«
way; and the
sigh shall be
removed
within three

days after the |-

election; and
the sign com-
plies with al] -
other design
ctiteria estab-

lished by this

code.

Portable Signs

" |business, and .

{buildings

Maximumi of
1 sigh'per

a maximum 2
signs per
building for
multi-tenant-

6's;q. ft. per
side, 2 gides
maximum

4 ft. for porta-
ble signs not-
flush against
building. 6 ft,
for portable
signs flush

against the

building

Adm. Sign
Permit

Refer to por-
table sign Sec-
tton
17.84.030(D),
Partable Signs,
Sign cannot
eficroach into
public right-

of-way.

- 17-426

O
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' 17.84.030

Sign Type

Maxiriniin
Number: of
Signs
Permitted

Maxiniinmn

Maximem
Height
per Sign

 Sign Pernits
Requircd

Other Spetial

Considerations]

Préjacting
Signs

1 per business

s Tt

Pertnit, and
Discretionary

| Sigii Permit

for signs 25to

164 &g, ft.

within an Ar-
chiteotaral
Overlay Dis-
trict

Sigh must pro-
vide minitmi
of 8 ft. clear-
anoe betweeh
bottom of
sign and side-
wilk, Cannot
project mipte
than 2 ft, from
wall to which
it is affixed. -

~ [Real Estate
Signis:
Other than

Opéen
House Slgns

-|1 per

building or
site

24 5q. ft. if

within a

|commerci-
1al zétia.

12sq. ft.if
within a
residential
ZORe

Freestanding

|sign: 6

feet

None

(Cannat be

lighted; miust
be locatad

| on-site; sign

area of the
real estate

sign shall not |

count
towards total
sign area
pérmitted for
the site.

Sighage thay

only be

| displayed

when real
estate is ac-
tively on
market for

sale, lease, ot

reat,

Reoycling Fa-
cility Signs

Refer to Section 17.28.250, Recycling Facilities, of th‘.ls title.

Roof-
Moutited.
Bigns

thnb;ted

Security Signs

I_per unit

[2 sq.ft.

17427
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17.84.030

Other Special

Sign Type Maximoum | Maximum Maximiim | Sig Permits
Nuiriber-of | Size per Sign Height . Requited [ Considerations
Sigos per Sign . '

: . Permitted L N
Service Sta-  [Canopy sign: (24 sq. 11, — Adm. Sign -~ [Price signs
tion Signs 2 signs maxi- Peimjit,and  [regulated by

' mpmandl Discretionary |State.
sign makimum - Sign Perihit
perelevation |
- |Spanner sign: |24 sq. ft. —_

1 pet pump

island (may be

2ided) ,

Monument |37 sq. ft. 61t.

-[sigm: 1 per lot
frontage - : ,
Polesign: 1 [32sq.ft. 15 it,
. per gite -] , : ‘
Shingle Signs o 64 sq. ft. put- — Adm. Sign  |Sign muist pro-
3 ' ' side ain Archi-- Permiit vide minjmum
tectural Over- - of § ft. cledr-
] lay Digtrict, ance between
less than 25 | bottom of
" |sq. ft, within sign and side-
an Architec- - |walk.
tural Oyerlay
Distriet
Between 25 sq. Discretionary
ft. and 64 sq. Sign Permit
ft. within an '
Architectuiral
| Overlay Dis-
: - trict
Snipe Sighis | Prohibited
17-428
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17.84,030

Other Special

~ Sign Type Maxiion | Maximun | Maxinim | SigePerinits
' " | Numberof | SizeperSigm | Height Required | Considerations
Signs per Sign ' ‘
: Permitted )
Special Event — — — Adm. Sign Shall not be
Signs Permit installed 30
days prior to
the event, and
shall be re-
moved within
2 days dfter
event, Cannot
create & traffic | -
_ . . , hazard.
Umbrella Sigh — — 11" copy Adm.Sign  [Umbisllas
Permit shall be miade
of fire-retar-
dant material,
Copy aipa
shall not
eount towards
overall sign
arey for busi-
' - ness and site,
Wall Sign — 64 5q. ft. — - |Adniinistia- | Wall sighns
tive Sign Per- |must be per-
mit Discre-  |mahently af-
tionary Sign  |fixed to the
Permitfor  |building
signs 25to 64
sq, ft. within
' an Atchitec-
tural Overlay
E District
Wind Dtiven |Prohibited
Witidow Sigh — Less than 25% — None
Under 25% of of individual
Individual window
Window
17-429
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17.84.030

Sign Type | Maximum- | Maxinudi Maximom Slgn Permits | Other Special
c o Numiber of | Size per: Sign Height - Required Considerdtions
Signs ' per Sign '
_ ' Peyinitted | .- ' -
Over 25% of — 64 sq. ft. . = Adminis‘tr'a-
Individual ; : _ tive Sign Per-
’.Winc‘l'c:w ‘ it

C. Portable Signs Portable signs, exol‘udmg banncr signs, shall be allowed for busmesses subJ ect
to the following;

. Desigh of Portable Signs,
‘a. The pottable sign shll be hiand-crafted in appearance,

b, Acceptable materials may include, but not‘ be limited to, metal, painted wood, -
plastic, eratnics, or other sintilar durable materials, Paper, light cloth, expbsed or
unpainted wood and particle board are prohibited. :

c. Portable signs cannot be lighted.

d. Portable signs éha_ll_bc well maintained.

e. The gign area of a portable slgn shali not.count towards the total sigh area
permxtted for busmcss or building.

2. Location of Pﬂrt_abit: Signs,

a.  Portable signs st be Jocated immediately adjacent along the bﬁs@ness storefront -
. and in close proximity to the main public entrance of the business advertised.

b Atno time shall portable signs be placed within any landscaped area.

¢ The portable sign must be able to be easily carried and transported, hot perma-
nently affixed to the street, sidewalk, wall awmng, public fixtures, or other simitar
publto improvements,

d. The ,portabl'e sign may-terfiain outside only during those hours the business is
~ open. '

e.  The portable sign shall be located outside the public right-of-way.

f  The portable sigh cannot interfere with pedestrian or vehicular traffic or parking,
17-430
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g. The portable sign cannot pose a safety threat.

17.84.030

D. Permanent Signs Encroaching into Publie Right-of-Way. The following perinanent sigh types
may be allowed to encroach into the-publio right-of-way when alt of the following standards

are complied with:

1. Maximum Encroachment.

Table 17.84.030B
Maximum Eneroachniants of Pertnanent
Signs into the Public Right-of-Way

Sign Type “Maxirmum Eficroachmént into Public Right-of-Way
Arcade ' . 24" - .
Awnltig 48"
Canopy 48"
Shingle 24"
Fascia 12"
Marguee 12"
Projecting 24"

2. The sign must be permanently affixed to the building it serves.

3, The sign shall not create a traffic hazard for pedestyians or vehicles. -

4, The sign shall not extend beyond the edge of sidewalk ot curb adjacent to the street. .

5. Thesignshall maintain a minimum of eight feet vettical clearance between the sidewalk |

and bottom of the sign.

6. The owner of the sign encroaching into the pubﬂc right-of-way shall be required to
enter into an agreement with the City that indemnifies the City from all linbility

associated with the sigh that enctoaches.

" 7. For temporary banners over the public right-of-way refer to temporary banner sign

policy.

17431
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17.84,030

E Temporary Signs, Including Political Signs, ' : é’ A

L. Unpcrmltted Temporary Signs Found in the RJght~of~Way Any unpermltted tempo-
rary sign found to be on or over any public street or right-of-wdy shall protiptly be
removed and confiscated by the designated official of the City. Confiscated temporary
signs shall be retained by the City for the following periods of time:

a, 10 days aftor the evetit which the temporary sign advertises of theelectionto which
the sign relates; or '

b. If the sign does not advertise a specific event or relate to a specific election, 45 days
from the date the sign ‘was confiscated. ,

Any person may reclaim & confiscated sign by paying to the City a storage fee of
$10.00 per sign and signing a receipt md1catmg that the person teclaining the sign
is either the owner of the sign or the sign owner's agent. Any sign not reclaimed by
the end of the applicable xetcntlon period hall be destrayed.

F. Noncommiercial Signs on Unimproved or Vacant Prciptrty Prior to placing noncommetcial
signs on vacast or ummproVed preperty, the sign owner must file with the City Clerk a. ‘
writtén form signed by the owner, lessee or other person lawfully in possession of the
praperty consénting in writing to the placement of the sign and agreclng to be respon31ble §
for rémoval within any apphcable time panod and

2

The slgn shall be located amihimusr of th,ree feet behind the sidewalk or, if no sidewalk exists,
a minimum of eight feet behind the back of the curb or edge of the roadway; and

The sign sh4ll be removed within three days after the election; and
The sign complies with all othdr design criteria established by this code,

@, Blade Sigus. B]ada §igns shall be a]loWed for businesses in the A-O Dlstnct subject to the
following criteria: . .

1. Design of Blﬁde Signs. |
2. Theblade sign.shal'l be hand-crafted in appearance.
b, Three dimensional blade signs are encouraged. '
c. Acceptable sign materials may include, but not be limited to, metal, painted wood,

plastic, ceramics, or other similar durable materials. Paper, light cloth, exposed or
unpainted wood and particle board are prohibited.

17-432 : : ' q
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17.84.030

d. Signsupports, brackets and standards shalibe_madc of wood and/or wrought iron.
They may b painted or carved.

e. Blade signs shall have a maximum thickngss of not more than six inches.
'f. Biadc signs shall be 'well ma;intained

g Thesign areaof a blade mgn shiall not count towards the total sign area perﬁutted
 for business of building pmvidmg all existmg slgnage is in confonnancc w1th the
Sign Code,

h.  Blade sxghs mgeting the design eiteria of this gection 1y be added to buildings
which are subject to & Master 8ign Program, per Section 17.84. 020(QG), and shall
not require modification or atneadment to such Mastet Sign ngi‘am so long as
the Master Sign Progiam has heen pnpie.mmted and al] existing signs on the
bunldmg are in accordance with that Master Sign Program

i, Blade signs shall hot be 111ummated excapt as proYlded for in other dlscretmnary
' processes,

2, Location of Blade Sigris. -

a.  Atotal of two blade signs per teriant shall be permitted, althoygh only pne blade
sign shall be perrodtted per tonant steet frontage; the other shall be permitted per
tenant frontage along a pedestrian way, arcade, paseo or courtyatd, all of which
must bé intétnal to the project.

b Ablade. sxgn must providea minimum of eight-fcot clearance between the bottom
of the sign 4tid the ground. ,

. A blade sign may projéct a maximum of four feat from the wall of a building,

H, Temporary Banner Signs. Tcmpors,ry Banner Slgns shall be allowed for busxnesses city-wide,
excluding hotme-ocoupations.

1. Temporary Banner Sign Criteria.

a. Bach busirigss shall be permitted a maxxmum of one temporary banner sign per
business at any given time.

b, -The temporary bantief sign cannot exceed 64 square feet. A temporary banner sign
will not count towards a busitiess's total sign ared allowance. .

G, The temporary banner sign shall be placed on-siteand qush on the buﬁdm g. These
banners ase prohibited in the following locations: city right-of-way, free-statiding

17-433
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17.84.030

[+

walls, ferices or other areas ot fixtures not part of the business's primary structure;
otherlocations as deterimined by the City Planner to be inconsistent with the intent
of this section. No portion of the temporary banner sign shall be free-hanging ahd
all corners of the banier shall be secired to the bujlding.

T_empo_rgry' banner signs shall he constructed of cloth, canvas, fabric, plastic or
other simiilar durable ratetial.

The temporary banner sxgn shall be maintained in good condition, fre¢ of any
defeots, ineluding Grackmg, tort or ripped material, or faded copy:

Each business may bave up to four banner perimits per calendar year. Renewals of

“banner permits are allowed, but in no case shall a business display a temporary

banner far mote than 120 days pet calendar year. A minimum of 14 days between
perinits i required, except upon retiewal of an existing banner, peitnit. Banneis

-may be replaced dutitig the aythotized period so long as they are the same or
 smaller size and installed in the approved location. These provisions ate to ensure-

temporary banner signsarenot used a3 pertanent display or in-liew of permanent
signis for the husiness. (Ord. 1314 § 68, 2006; Ord. 130885 1819, 2006; Ord. 1304
§§ 33—34,2005; Ord. 1257§ 2, 2002; Qrd. 12058 1—4, 1998; Ord, 1172 § 3 (part),
1996)

(Otd No 1561, § 3(Exh. A, §32), 11-27-2012 Ord. No. 1594, §3(Exh. A, §42, 43), 5- 5-2015)
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E. This Agreement iB iﬁtendedn.t@ he, apd shoyld be construed
as, a development agrefment within the hganing of. the Develdpmerit
agreement Stptute. For the feasohs ree teéd hexein, Peveéloper and
Cicy dave Meterninu, that the Brojeft is a developuept fop which
a'devﬁlﬁym@ﬁﬁiﬁﬁﬁﬁm“§*=iP apprappiste. This Agresuet wilj elimi-
nate undartainty in planning for and secure the orderly development '
of the Project, ensure a desirable and functional community envi-
ronment, provide effective and efficiént Hevelopment of public
facilities, infrastruebure, and services apprépriate for the devel-
opment of the Brojedh. agBune attaifiien ok Be fEgitun effective
utilization of wegehrces Wikhin the Bily; HHd previds other signi-
ficant public benefite to City and its resdidents by otherwise
achieving the ggals snd purposes of ‘the Dbevelopiment. Agreement
Statute. In exchange £or these benefits bo City, Developer desires
to receive the asguraide that it may proceéd with the development
of the Project in accordance with the terms and conditions of this

Agreement. : .

F, _The Parties agree that this Agreemént will promote and
encoiiftige the deviies @nt of the Property by providing Developer
and Fithve owners #Hd 3 inders with a greatér degree of certainty ae
to Developér’s ability to expeditiously and economically complete
the Project, and that the donsideration to be received by City

. pursuant to this iﬁgﬁ : é d the midhkp secured to DE¥éloper
hereunder constitulfe. puffitient congideystion to & piosE  the

covenants. and agreements of City and Davelopdr. .

. @. City ackmowledges that the obligations of City set forth
in this Agreement shall survive beyond the term or terms of the . .-
present, City Council ‘and that this Agreement will serve to bind
City and future Clty ‘Copjigils. BY %ggﬁ 5 LELS AGEEEISRE, the
City figthicil has elected 16 exercide.oBbtain Hovek  powers at
the time of emterdny imte this Agféswent. Rutder than deke pring its
actions to some undebermined future date. The terms and conditions
of this Agreement hayé unhdergone BXEE viwe, revisw by the City staff
and the City Council and have baeéf aund to we falr, just, and .
reasonable, and City.has concluded that the Ppdject will serve the .
pest interests of dits ¢itizens and that the publi¢ health, safety,
and welfare will be best served by entering ifite this Agreement.

3

AGREEMENT

pased upon the foregoing Recitals, which are incorporated -
herein by this refexence, and for good and valuagb}e consideration,
the receipt and Bufficiency of which is hexeby acknowledged,
peveloper and City hereby agree as follows: :

The following terxms when used in this Agreement shall have the
meanings set forth below:

FIRNOCTL60-OLOAI LIRS 1T ADR/25R i g
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shall mean all City i

“ E . .
[} b R g
\
!

1,1,  The texm "Agreement" -shall .msan this Development
Agreement for Magbléheid Coastal Brope¥t¥ BY and between City and
Developetr . \ T

o .

1.2 ' The term "Annual Review" shall have ‘the ieaning

‘ascribed in Section 9 of this Agreement.
. . i

1.3 . The' term AAnticipated Comiplet.fon Date” ghall mean the
date identified in the contrapgt for the Vista Hermosa Improvements -
as the date the Vista Hermosa Improvements are apticipated to be

ppened for traffic to the public,

.1.4 . The temii PBIuff Top Park" shall mean. that portion of
the Property consigtitig of approximately 9.35 aéres of land area
generally located at the comer of El Camino Real and Avenida Pico
that is to be dedicated by DBeveloper to City for public park pur-

- poses and improved #n sdocordance with Section 3.5 of this

Agreement. -

1.5 ° The teqri "BLUfETop Paﬂ; Improvements® shall mean each
of the impfovemeénts Wéscribed in the Bluff Top Park Plans and
Specifications. o _ '

1.6 The texft "Bluff Top Park Plans and Specifications*
proved engineering, AéSiom, and other plans, -
drawings, and specific¢ations for the construction.of improvenments
to the Bluff Top Park. - g’ ' '

1,7 .The texm *"Bluff Top Park WReclaimed Water Line
Expenses' shall mean an ameunt equal to £ifty percent (50%) of the
sum of the followings (i) the ampunt to be ‘paid by Develdper  to
the contractor or eantractors for the congtructien of .the. Bluff Top
Park Reclaimed Water Transmission kine, and {ii) reasonable costs
paid by Daveloper to third parties for the design and engineering
of the Bluff Top Park Reclaimed Water Trangmission Line (but. in no
event to exceed 10% of the “hard cost* of construction) .

1.8 The texm *Bluff Tep Park Reclaimed Water Transmission

Line" shall niean the rewlaimed water {ranstission line referred to

in Section 3.6.1 of this Agreement that will exteénd from the Vista
Hermosa Reclaimed Water Transmission Line to the Bluff Top Park,
and the related valves and appurtenances required to make such
transmission line gbérational. The precise alignment and diameter
of the Bluff Top Patk Reclaimed Watér Transmission Line shall be
deteimined by the City Bngineer in his/her reasonable discretion,

' 1.5  The texm "CEQA" shall mean the California Environ-
mental Quality Act (Public Resourdes Code Sectién 21000 et 8seq.),
as the same may be amerided from time to time. .

P ‘ o ,

1,18 The term "City" shall mean the City of San Clemente,
a mumicipal corporatien, arganized and existiing under the laws of
the State of California.

3006226601647 148143, 17 68 #3a
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1.11 The t‘ém neity Council® shall mean the governing body '

s .of City.

1.12 , The term "City Engine_er"f shall mean the City Enginee:;
of City or his or her authorized designee, :

nCoastal Commercial Parcel" shall mean that
y consigbifg of dpproxinitely ene (1) agreé of
_i%iaﬂy Ahgeribsd in ¥HE legal descxipiion
whibit "C." i

. 1.14 - The I;é-r_:_{ f‘dommercial_ Area" shall mean that portion of
the Property consisting of approximately 74.5 acres of land area
(approximately 60.4 ret. acres) which is designated for commercial

: 1.13 The term
portion of the Brops EEA
land area more PAY
attached hereto as E

' development in the Specific Plan,

1.15 The teim "Commercial Landscaped Areas® shall refer to
the landscaping w:l,tl:iﬂa the Comngrcial Area, imcluding without limi-
tation landscaped slopes, parkways, -medians, islands, and public
and private parks. ' , L
. N L v 1
1.16 The term "Developer® shall mean MT. NO. I, LLC, a
California limited 1iability company, and any permisaible successox
or asgignee to the rights, powers, and résponisibilities of MT. NO.
I, LLC hereunder, In ascordance with Saction 11 of this Agreement,

1.19  The term *Development Agréemen_t geatute* shall refer
to Sections 65864 thiréugh 65869.5 of Ehe ¢alifornia Government
Code, as the same may be amended from time €to time. .

1.18 . The term "Development Fee shall mean a monetary exac-
tion charged by Oity in connection with a dgyelbp ent project for
the purpose of defraying all or a portiopn % e copt of public
facilities re}‘a%}a'd to development of the P term "Devel-

opment Feg* -ghgll nes dnalude (31 Gltein goun QBess-
ing, envigipmenital pssensmentlxoview, tental , map.
review, . piay whecking, gy oad av; . sib& APD o Erative
review, building periit . (plumbing, fesh {SRT obridgal,; Wuild-
ing) . gwading, encrgachment, inspectich; #hd. siwilay Ieés imposed
to regever City’s ‘@gsbs assogiated ‘Wit g Eeview, and

" L ‘ g% 5
inspection of applications, plans, Eg‘eﬁli« Eible, By, or (il)
fees and charges levied by any other jpublic agency, utility,
districk,. or joint powers aiithority, whether or not such fees are

.

‘collected by City.

. .18 The tern "Dowrntown Ared" #hd1l mean thag cextain real
property depicted .in Figure 17.64.125 of the Municipal Code
entitled "Downtown Parking Study Area.” _

1.20 * The term *Downtown Area Fee" shall have the meaning
aseribed in Section 4.3 of this Agreement. ' o

1'.21 ' The term "Dudleya Preserve Parcel" shall mean that
portien of the Property consisting of approximately 2.1 acres of

F30A0GTI66-LGAIEYIS. 7 A0RTES h wdn
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land @ntga more partiéularly deseribed In the Iegdl description
aftadhed hexéro ag Bxhibit *D." The pudleyd: BPreserve Parcel is a
Habitat' foF the Blochman’s .Dudleya plank, - '

% - :
1.22 ' The texrm *Effective Bate" shall meah the date that
is thirty (30) days after the date the City Council adopts the
ordinance approving this Agreement. _

: 1.237  The {eam "Irrigation Distributjon System® shall have
the meaning ascribed in Section 3.6.4.1 of this Agreement.

'1.2_4 - The term *Library Fee® ghall have the meaning ascribed
in Section 4.4 of this Agreement. :

, 1:25 ° The kerm *Measure B* shall mean that certain growth
control initiatiive adépted by the City'w voters in 1986, and
adopted by the City Council by its Ordinance No. 922 on-March 4,
1986, and all amendménts thereto, as the mame may be further
amended from time to time. Measure B is codified in the Municipal
Code as Chapter 15.44. . . o

' 1.26 The texti "Mortgage" shall mean a mortgage,,deed of
trust, sale and leaseback arrangement,. ot #ny other form of con-
veyance in which the Property, or a portioh thereof or interest

" therein, -is pledged as security, and contracted for in good faith

and for fair vialue.

1.27 The texm "Mortgdagee" shall mean the holder of a
beneficial interest under a Mortgage, or' any éuccedsor or asgignee
of any such Mortgagee. , . -

1,28 The temw "Municipal ,Code" shall refer to the .Code of
the City of San Clemente, California, as the same now exists or may .
be further amended. f¥om time to time eonsistent with' this
Agreement. , o ¥ '

1.29 The term “"North Beach, Fee" shail have the meaning
aseribed in Section 4.7 of this Agreement. :

" b
L 1.0 The tefm “North Beack Planning Area* shall mean that,
cetbaid, real property adjacent to the Property depicted on the map
attdched hereto as Exhibit *E.,* E

1.31 Thé term "Park Director" shall mean City’s Director of ¥
Beaches, Parks & Recreation or hie or her authorized designee,

1.32 . The term "Park 9ites* shall collectively refer to the
"Bluff Top Park and the Sports Park. L

. 1.33 The term "Planriing Implémentation Fee! shall have the

| meaning ascribed in Section 4.2 of this Agreement.

1,34 ‘The teim "Poktable Water Improvement Expenses" shall
mean an amount equal to the sum of the fellowing: (i} the amount

SIA062266.01GHAI4ETIS. (P OMI4/98 =5
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‘reclaimed water is not avail
- geaped Areas in acac:&‘&,anCe with Section' 3.6.4.2 of this Agreement .

: Wi
by a homeowners asasciation

' ® - ®
" ! - .

féfﬂ* 16 the teytredker oF mxzﬁ,"”‘”‘ “$oy the

constraskicn tib thefebaile Kakar nks, o iple
co 4, Js W&’L sy o Ehiad paxfise fop f and. éngi-
' neers <'¥ﬁ§ berais e 3 mwreﬁi:%s f T 0 ‘evene co

excosd 10% of the *hard cost" of construql:ion)

. 1.35 - The -texrm "potable Watqr Improvemants" shall
collectively refen ‘i (i) the vault that, will be located at the
futiire connection of tlie Vistd Hermosa Reclained Water Transmission
Line and the ekigting twelve-inch (12%) diameter reclaimed water
transmission lime along AVen:.da Pico, and (ii) the potable water
transmission Iine pha.t. 5., extend frpm the c:.t: 's potable water

the vandd ge Bhe prede alduse. (i) . De-~

B } “tifig and installing the
N 'Ehe event a Sufficient amount .of
able for'the ixrigation of thé Land-

P ; -‘ .w.f i ‘E‘:‘?
Potable ﬂal:dr Tk !

1,36 The te;i*rh "production Home® shall meana dwelling unit
within the Residentidl Area that does not requlre a model Bite plan
permit, : .

1.37 _ 'The texm "Project’ shal), wean the’ develolament of the

Property PuBgHant : M fids gggeement and, ‘the Specific Plan, which
- development Wik bt nfiﬂ:e“d resa.demtial aiid commercial uses, and

the construction of Hther improvements and dnfiastructure logated
within or out&ide of the Properl;y, as descmbea in this hAgreement
and the Specific Plan. Ca

1.38 i‘i;he tesr-m‘ "Pregeo;‘ty" shall mean that cettain real prop-
s of “Ekipr i

erty 208 wately 25§.6 Atd 4 of gross 1EAd area
more 1y | in Ehe gi%; degcription wf¥ached

Zo - 1 -1
;g Exnlbic "AY gnd ﬁgzpicted on thie ‘Site Map attacheci hereto
as Exhibit "B." _ '
1.39 The texm !RCFPP”" ghall mean vth,e Ci.ty of San Clemente
Re glonal Clrculabaon, Financiflg and Phaamg‘ Prggram. as adopted by
inance No. 998 éf bhe Cd.ty Council on ] il 5 1989, as _amended
BeY 4, B840 - sﬁ@mmﬁ ther guendes ﬁzé i
X & Giky & gonsratent: Witk thig R ‘Yn&}l&- The
RCFPP establ:.shés cost alloeat::.ons and a funding mec*ﬁamsm for
certain major road improvaments within the City.

1.40 + The term "Res;r.dant
the Prgpemby.w St of &

Area.' shall mear that portio:r of.
area (E% bR 71 . '
dantial develdpment I

y 117 Yrops aexes of land

Area @W i :ﬁy!‘;“

SIRNA66-DIGHAISTAS.1T 408126/ “Be

jeh is demigmated for resi-
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1.44 'r'he
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b, vefer €6 tha San
et Miry San Clemente,

Swiied by the Qeunn«y of

ﬁé&i@ﬁé 3

: ‘;Séﬂ;lm Fee® ghall -"ha‘v_é the. .méaning ascribed
aémement

4

jeific Plan® $hall' inéan the Marblehead

Coagtal SPﬁ‘—ﬂifllq ®lan o ik Property appraved ¥y te City Council -

on Bugust 5,
acﬂé&}dance wil:h E

1.46
Property consig

adgacent to t*l?s‘é !‘ 157 5
by 3 )

may be afiendall fEbli e to time in

" shall mighn ﬁhab pB¥ELén of the -

iTpximately 7 ‘ackds of LHnd #8182 located

) School that is te be dedicated .

‘:Eab: public ‘park, pmbases and improved in
B 9,5 of this Agrg v

Lo ;gpprts Park Inprovements* shall mean each of

¥ibed, in th,e Sports. Park Plans and

1.49 e EE

which this HEe

defined in Bectiony 3. 1'”'tl‘xrou_q

J..SO

expansion of § _..,‘ P oW
‘Avenida Vistw  Hedlipis

VA

il .ﬂ-'be ﬁ:%:gfﬁge ' .i- 'a .ﬁﬁé:‘Parties, as

.......

tHe Ay Vi.ata
: th uhe c:oastal anﬁ

: . ]
" 1.51 - The, ‘tern "sz‘t:a Hemsa m
shall mean ghat poykl the PW '

2,5 avres $F land gma‘ foh | is
the Vidta Hermosy m&z?\g 3310
land grea needed for Vip]
within the rig -of-way of the Ave
itself.
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E = ‘, 5 ..,,l:‘_ ..-. iy "-A G
of ¥his Bgreement shaii termipate w

Bim of Sh £ t8 he BEid by
Developer to khe TURDIREESY 6f GOPEYEEUNS Rk ERG Jontiiviiation of
the Vista Hermosa Réclaifred ater Transmissiom Line, and (il} rea-
sonable costs 'paid'b}; Daveloper to third partiss For the design and

engineering of the Vista Hermosa Reclaimed Water. Transmission Line

shall mean &he sim o

(but in no event to ¥xceed 10% of the "haxd cost" of construction).

© 1,53 The tetm #Vista Hexmosa Reclaimed Water Transmission
Line®. shall meah tHe gisteen-inch (16") diatéter reclaimed water

transmission line referred to in Seetion 3.6.% of this Agreement

that will extend from the intersectipn of Awenida Pico &nd Avenida

* Vista Hermosa adjagent £0 the public right-of-way for Avenida Vista
Hermosa to the Visha Hermosa Improvewents, apd the related valves

and appurtenances gediired to make such transmission line
operational. e - :

1.54 The. tezm "Waptewatex Treatment Kgreement* shall mean
that certain Agreement fox mnst-:ucti_omf- Wastewater Treatment
Facilities by and amend City, Developer, Estrella properties, Ltd.,
a ..California- limited partnership, Santa’ Margarita Company, a
california corpopsbied; and Western Properties Service Cotp., an
Arizona corporatisg, Jated a& of Septembex’ 1984. :

. wHayer Acreage PEE@gsrent Fee shall mean
 phgeuant to CHEpEeY: 18.16 of the Municipal
1 végolution adgpted pursuant thereto for

. 1.55  The téd
the fe¢ charged by.:
Code and the City Ge

" the development Of water Ffadilities néCesbary to service new

developiment, as the bame may be amended Erom'time to time.
" 1.56  The texm "Water Facilities Agreement® shall mean that
certain Water Fagilitieb Installation and Fipancing Agreement by
and -amohg City, Arviday/dMB Partmers, L.P.-If, a Delaware limited
partnership, and Pacific¢ Golf Club, Inc.y a California -boxﬁporaf:ibn,

dated May 2, 1990. S

2. TERM.

2.) rgrm, The term of this Agreement. {(the "Term") shall
commenice on the Bffective Date and ghall centinue. thereafter fox a
period of twetity (20) yedrs, unless this Adgreement is terminated,
modified, or extenided by ¢ir¥eumstances set forth in this Agregment
or by mutual written consent of the Parties. _

é “ . i )
ckion 2.1, prov

g DLLEE

3

lot within the Residential Area and such, lot shall be released from

_and ne longer subject &6 thig Agreement {without the executieén or

recordation of any flither document or the taking of any .further
aation) at such time that (a) the individual lot has been finally

“respect to any individual -

.' P ' '
12-05-17 1 7A-72
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subdivided and (b.)_ opé or more of the followiny conditions have
been wet: -.. : . ,

. (i) & dwelling 'ﬁn‘it built on the lot has been sold |
or leased to a'member of the public ox any other ultimate. ‘
user and a certificate of occuypancy has been igsued or final

insﬁedtidn of the dyelling unit has been approved by City

authorizing otcupancy and City hdas réceived payment of the

Per Unit /Lot feé for the indiv_idua_l lot pursuant to Section

4.7 of this Agreement; or

. (’ii,,)_, ghe lot is a custom home gite and 1._1_?5 been
sold to & wember of the public or amy other ultimate uger
without a dWelling unit having been buift on it and City hae

received payment of the Per TUhit/Lot Pee for the individual
lot pursuant to Section 4.7 of this Agreement; or

+ (ii4)  as Lo any non=buildsble or lettered lot, the
lot has been <denvéyed to a non-profit association(s) made up
of owners of the individual lots; or -

(v} . the lot has been conveyed to City or another
governmental emtity. ~ ) ' ‘ :

Nol;(vitha_tandi\_ng t:lgé"f foregoing, the obligation to maintain the
Dudleya Preserve Bafcel pursuant to Section 6.16 of this Agréement

and the obligation td maintain the Irrigation Distribution System

and to irrigate the Residential L
Section 3.6,4 of thig Agreement shall nobt terminate as to any
lot (8) owned and/o;r'n;é.l‘né‘g'etl E_Iay a homeowrigrs’ association.

city shidd @ogpay 1
executing in Febidable any Boeifient that DEVEISP:
any successor to the title of MT. NO. I, LLC, in and to any of the
aforedescribed lots), nay submit to confirm. the termination of this
Agreement as to any such lot. _ ‘ .

$ioper (dncluding

. L] ¥ . ) ‘
¢, This Agreement shall become effective

2.3 Bate
£he ‘date the City Council adopts the oxdi-

thirty (30)

ys a
nance approving this

greement.,

. 3.1 ' mswegsl. Other than as e_x%res'_'wly set forth in this
Agreemént, the terwms and econditions of dévelopment appliceble to
the Property. including but not limited to the permitted useg of

the Pedperty, the density and intensity of use, maximum height and

mizé of propeded buildings, and provisions £or redervatioh and

dedication of land for public purposes,; and provisiens for the con-
struction and installation of plblic improvements shall be thoge
det for€h in the Specific Plan and all other ordinances, lawe,
gtatuties, ' rules, regulatigns, and officlal policies governing
develbpment that may apply to the Property from time to time.

' ¥

SINNGI266.0164/3142745,17 20826704 : . “9z
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To the maubmsn extent pefmittet by law, if the eyeat of any con-
Flict betweasn the skwess provisions of £fils Agraenmpk, on the one
hand, and the Specific Plan or other, ordindnces, laws, statutes,
© yules, regulations, or official policies governing development that
may apply to the Property frofi time to time, on'the other hand, the
provisions of this Agresmeht shall prevail. : '

3.2 Hegrlubishs ; A%
Area. During t

il abions HoVernitg, eVl ODmelr, ne k ,_, LAY

g the Term of this Agreement, Developer shall have the

vegted right to develop the Regident:ial Areg in accordance with
this Section 3.2: .

. .3.2.a- _permitted Use. The Reaidential Area shall
be developed only with those usés pérmitted or ponditionally per-
mitted:in the Specific Plan in effect as of the Effective Pate of
this Agreement. . .

v 3.2.2 Maxigum Nupber of Unite. The total number
of market rate residential units to bé comstyycted within the Resi-
dential Area shall be a maxipum of four handred thirty-Eour (434).
.City shall not reduge this maximum permitted dengity without Devel-
oper’s prior writtgn coensent, which comsent Developer may grant ox
withhold in its sole arnd &bsolute 'discretion.

1

3.2,3 City Approvals. At such time that Devel-
oper obtains f£inal Lity approval of any gite plan and/or tentative
tract map for all or a portion of the Resifijntial Area (and assum-
ing that such approval(s) is(are) nmot invaligated by a £inal non-
“appealable judgment ef a court with jurisdigiion over said mat-
ter(s)), Developer ghi411 have the vested right to develop the Resi-
dential Area (or, pertiion thereof) in.accordance with the conditions
of said approval (s} and othex applicable City ordinances, resolu-
tions, and pelicies consistent therewith and consistent with the
other provisions of this Agreement, city agrees that the texrm of
any such site plan and/or tentative tract map shall not be less
than the remaining Term of this Agreemeht.

£l

3.3 fRegblations Governing. Developmean s0f, the e i),
Area., During thé Term of thig Agréewent, Developer shall have the
vested right to develop the Commercial Area in accordance with the
development standards and land uses specified i Sections 502 (I)
{Purpose and Applicability), 502(II) (Principal Uses Permitted},
502 (III} (Conditional Uses Permitted), 502{1V) (Temporary Uses and

* gtructures Permitted), and 502 (V) (A) (Minimum Lot Avea), {B) (Maxi- ..

mum Floor Area Ratio), (C)(Maximum Project Area Coverage}, (G)
(S8igna), and (H) (Parking) ef the Spedifie Plah in effect as of the
Bffective Date, All subdivisions are subject tb the normal public
review process and are expected to meet the high quality standards
of City. 'Notwithstanding the first sentence of this Section 3.3,
urtil detailed plamning and engineering data is ayvailable and the
public process is completed, it is not possible to determine if the
maxifian. Flodr area ratio and the maximum project area coverage are
achievable. In addition to the foregoing, at such time that Devel-
k oper_obtafns final City approval of any site plan and/or tentative

FIRNG2IEE-GTAIET4S 7 H0R25T8 .o =10~
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tract map for %,11 or & portion of the Gomngreial Area (and a‘ssuming

 that such approydIlg) 4d(are) not invalddated by a final non-.

appealahle. judgient oSf a wcourt with jurisdiction aver said mat-
ter(s}), Developer sHall have the vegted right to develop the Com-
mercial Aréa (ox portion thereof) in accordande with the conditions
of said approval (s} amd other appiie -3 sie Gitwagmg@, ‘resolu-
tions, and policies consistent theyeWwleh avd eovsdstent with the
other provisions of this Kgreement. City.agrees that the term of
apy such site plan and/or tentative tract map shall not be less
than the remaining Term of this Agreement.

3.4

. PO In all respects not provided for in
this, Agreement., 5

Yoy ghall retgif full rights to exercise its
police power to regulate the develppment of the Property. Any uses
requiring a conditiondl nse permit in accordanee with City’s zoning
regulations shall retiuire a conditidnal use permit pursuant to this
Agreement, and thig Agreement is not intérded to vest Developer's
right to the iksuvance of a 'conditional use permit or restrict
City’s exercisé of diseretion with respect thereto.' Not by way of
1imita‘t:i,o};,of the fdoxegoing, it i sgpecifically understood that
Lity- reseryes the riight after the Effective Date te amend the por-
tions of the Specific ‘Plan not specifically Iisted in Section 3.3
a8 being vested and-obtler City laws, rulas, Yegulations, and poli-
c¢ies applicable &4 the Broperty as to Whi-Cil Developer's rights are -
not  expressly vested Pursuant to procedures provided by law and
such amendment of’ amehdmente shall be bipdipy on the Property
except to the extent that the same- copflict with the express pro-
visions of this Agreement, including without limitation Sectioms

.3.2 and 3.3,

‘ 3.5.1  Masker Bia. city sggll be responsible for
rocessing a Master'Plan for the Park Sites and preparing or caus-
ing to be prepared the Blyff Top Park Plans ard Specifications and

the Sports Park Plans and Specifications.
Devglqur ghall be

. 3.5.2 i SHER RS,
responsible FoW #iggh grading the Park fites and ghakiiag in utili-
tdes (includimy ¥he installation of mebers) to the bowndaries of

the Park Sited at locatioms to be mutually agreed upon by the
Parties (the "Developer Park Improvements"). Developer shall com- .

‘plete the Developer*Park Improvementg for the BAuEf Top Park prior

to the isauance of the first _bui_.;ldin;% permit for a building within
the Residential Area. Peveloper shall complete rthe Develdper Park
Improvements for the Sporks Park within oéme. (1) year after the
Anticipated Completion Date. Develbper shall. be responsible for
obtaining any and all permits from City necessary to perform theé
Develeper Park Improvements. Notwithstanding amy other provisgion
set forth in this Agreement to the contrary, in no event.sghall
Developer receive tredit toward ite financial obligations under
Sectibns -3.5.3 and 3.5.4 of this Agreement for the costs of the
Developer Park Improvements.

SIANS266-0164/3143745.17 080658 13t
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sa&{l. aEund the
Section 5‘.5 ' 3_‘

Tmprovemsnts as provided in this
o . ) 4. Developer
shall ‘B%ﬁ or cause to be paid to Ciky th Siin GF. Seventy«Five Thou-
sand Peilaxe. (§78,080400) (the “BINEE ngm#“  pegign Contiribu-
tion®) .pp later t};‘@,ﬁt&ﬁ date Developer. swbmits to City its appli-
sation for the first grading per any pertion of the
erhy, exglusive of adtng perniip kiuned fox rhe Viays |
Ipgrovenehits; Ci Hly the Bluff fop Back Design
tion koward fhe ¢ plAanning: AT ?';eie.“;%... ve BIEE Top' Pa
Improvements, &4 rgtion Yhe oashe #o% the
préparation df Lhe B g an ,,%décificatiot}s. city
shall be authorized to yse any remaining balgfice of the Bluff Top
Park Design Contributien for the cost of consgraeting the Bluff Top

Park Improvements. ,

3.5.3.2 Bomabritatier Developer shall
pay to City the sum of Nine Hundred wenty-Five Thousand bollars
($925,000.00) (the spluff Top Park Construdbion Contributien®) on
or before the dake that City issues the firgr ‘building permit-for
a Production Home within the Residentidl Area. City shall apply
the Bluff Top Park Comstruction contribution toward thé cost .of
constructing the Bluff Top Park Improvements. City shall ‘be auth-
orized to uge any rémaining balance of the Bluff Top Park Cofistruc-
tion Contribution'.for the coest of constxrudting the Spoxrts Park

3.5.3.1

-Improvements.

:'_'. ‘3

RS SO

'3.5.4 7 HaVEloBEYE KO on e, Ehi et e
yeheiis, Developer shal the Sports Park Lmprovefénts as
ded in this Section 3.5.4.

. ' . SR gedgn. Developer
shall pay or cause to be paid to City Ehe sum of Seventy-Five
Thousand Dollars ($75,000.00) (the ngporks: Park Design Contribu-
tion") no later than thirty (30) days after the later of the fol-
lowing dates: (i), the date that City ox the g [{ks¥nia Department
of Trangportation awaids the copstruction babrack for the Vista
Hermosa Improvements or (ii) the date City imsues the first grading
permit for any ppwtion of the PEGDENLS FElNgLes. of #nY Grading
permits issued ifay the Vista HEFueta dupruvensuky. @ity spall
apply the Spar PauK Bople BoARCiikEon kowand the caﬁﬁﬁfﬁﬁp AT -
'%9_’*‘_, faglgning BHe Spe . PaEK svemerive, 4agluding
wirhouk 1ivifation the costs £6 Sparks Park
pians and Specificatioms. City #ball be suthomizmed. g M#e ‘any
remaining baléhce of the Sports Patk Design Contribution for the
cost of constructing t;he Sports Park' Improvements.

3.5.4,1

he

e

S0

ot of the §

3,5.4,2 .
pay 'to City the sum #if Niwe Bundred TWenty-Five Thousand Dollars
($925,000.00) (the ¥ooREw ‘Pyrk  Constructien gontribution") no
later than thirty '{30) days after the latex of the following dates:
(i) the date the Vista Hermosa Improvements aré substantially com-

STRGI266-016MLIRTAS, [T S08R498 -12- . )
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" Developer shall make an

ey _ - . .
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plete or (fi) by gase ihjéi?z_gg &5 thE Fiyge Grudls

e b t f.c)r.any

portion of the Biggerty, eggliugive of 4 Ging ey issned
for the Vista Hexmosa Improvementf. A3 ufad Hé¥ein, khe té¥m vsub-
stanbially completer shall mean that the Vigta Hermosa Iiprovementy

are openéd for traffiec &b the public. City shall apply the Sports
Park Congtruction Jongfribution toward the cost of constructing the
Sports Park Improveméntsy City shall be authorized to use any
remaining Sports Bark Construction Contributieh to reimburse itself
fox the costs it ineurs for the construation of thé BLuff Top Park
Improvements. - The uhexpended portion of Peweloper’s Sports Park

+ Construction Contribabion (if any) shall be retaiped or deposgited

by €ity in City’s Park Acquisition #nd Development Pund for the
acquisition and/dr develdpment of public parks and open space areas
within the City. ' ‘ - . .

3.5,5 " QOffer edrcakyon of Baxk  8¥:
£ dedication to City

ftew

irrevocable offer of « ty of
the Bluff Top Park' and the Sports Park. The offer of dedication
for the BLuff Top Park shall Be made by Developer no later than the
earlier of the £ollowing dates: (i) the date Developer is required
to pay the Bluff Top Park Construction Contribution or (ii) the

' date an{ £inal trdck map that includes the BIuff Top Park is syub-
lo]

mitted City for approval. <City shall agecept Developer's offer

- of dedication of the HIUff Top Park no later than sixty (60) days

after the later of the following dates: (i) the date the Developer:
Park Improveménts have been satisfactorily tompleted ox (ii) the
.date the offer of dedication is madé, The offer of dedication For *
the. Sports Park shall be made by Developer no %ater than the. earli- .

er of the following dates: (i) the -date Developer is required to

pay to Gity the Sporitms Park Construction Comtyibution or (ii) the K
date any final tract riap that includes the Sports Park is submitted

to City for approval. @ity shall ageept Develéoper’'s offer of dedi- ;
cation of the Spoxts Park no later than sixty {60) days after the
later of the following dates: (i) the ‘date the Developer Park
Improvements have beef satisfactory completed or {ii) the date the ¥
offer of dedicigtion im made.- )

' « 3.6.1 eclaimed Waber Tdves. . Develpper shall be -
‘responsible for designing, constiucting, and installing the Bluff
Top Park Reclaimed Water Transmission Line and the Vista Hermosa
Reclaimed Water Transmission Line (individually a "Reclaited Water
*Trapnsmiseion Line" and collectively the #Reclaimed Watér Transmis-
gion Lines"). All plans and specifigations for the Reclaimed Watier
Teansgiission Lines shall be prepa!.?ﬁﬁ in aggcrdanse *ﬂiﬁ.city's
standards and sebmitted to the City &5 incer o Tavdew 4 approv-
al. = Developér shall cohstréict and install the Reclaimed Water

Transmigsion Lines in strict accordance with the plans and specifi-
cations approved by City. Developer 11 construct the Reclaimed

Water Transmission Idwmes thyough a licensed and responsible con-

B

tractor subject to City's reHidpnable approval with regard to the .
contract price and all change ‘prders exceeding ten percent (10%) of

v

FI8/062266-0164/3148745,17 wB/2698 ' "13-
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planned,. de51gned,
. Developer’s sole costa

Lo C3.6.2.1 vhota mEeR
e Bronrgés. Witt&m 'l;'hirt (30) da ya afte‘r ,
the Vista Hermoga Reclsimed Water Trapsmigeion Line and recg;zrﬁa “t:he

city mughussr sh

‘the Bluff 'l!op P
" the notic¢e of e@.

)
q . ) l .
i - ' . . 0
. ’ £ -

the contract price.’ Developer shall c:qmmeme aﬁd cqmyleta the Re-
claimed -Water 'nransmﬁsion Lines wit;h?m tlte, t:.més gstablished by
conditions of approval for t‘he Proje iy A5 ottherw:.se as determined
by f:tie G:i.t.y Engineer 5%;;1 himihe ' ' ' dxscretion subject to
Saction 3.6.2, the Redlad Masion Lines i;ai&} be

Tl and installed at

3.6.2

== ateCJ.ty ,gg

notice of completioh ‘tifexeof {(and ithe time poriod for filing any
stop notice oF ﬁiﬁz’éﬁ @halig has sxplred: or such claims have been
releaged or bo ; _,»‘-ﬁﬁ’(: .’Ln m@daﬂce‘_w_.t a plicable law),
Develo;ézr % iﬁﬂ%@ﬁ & oy wn, tennlzed ¥

supporting HLo] s

all of Deve;%ﬁgae&“as: fo2ac]
the amount of thex v '§'~;' ]

appro@é the ﬁmﬁﬁb wt the Vit
pensef.. oY 3 ouad gk e’
Expentés, Pty Ehadd,
Reclaimed Water Line
this Sect;u;n 3, 6 2., l, 8n
shall sgual A3)

by CLt}" ‘t«iﬁ Dev

payments ‘made elopea? et B 2
3 .%.2.3 of this Agreedgit. In thé avent that the aneuit ¥
to Developer pursjpant Lo this Seection 3.612.1 1is 1ess
amount, of the Vista Hermosa Reelaiied witer, Tane Expenses, citY.
shall credit against ‘Devéloper's or any other developer of the
Property's futHige oio:t@a; fon to pay the Wateir Kereage Assessment
Fee an amount &gial X diffepeiice beks & Vista Hermosa
Reclaimed Water Line Expenses . and the ameunt reimburged to

Deveé 1oper

S 6.2.2 B
idpe Basepsey . Plithin thirty (30) dayF &
¢ Reelaimed Water 33
etioh théreof Iapd 't
any BEgp notice or lien claims has @¥pk
'rele%ﬁ“gﬁ or ‘ondéd )
Developex &k a1l

g4 p@rtang Anfwrmation Bb
all of bevels re popks & :
the amoumt of the E‘luf‘f Top'Pa
THe City aﬂ‘giﬂwx < Mg-}; f ;
; ; ea W&w Line

ayjarove ]

enses. Upon ¥ ihe B ¥ Bap ?"ii‘:l‘éé tuy Line
gﬁ%‘ensesf *diiﬁy ggil m rae Developsi Eor & U maﬁfawmg Park
SIL0G2I66-OL6H 148T45.17 W68 . -‘-14- ' L
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.

Reclaimed, Water hihe Expénsed, subject to the .terms set forth in
this Section 3.6.2,2, ' The amount of ‘the reiimbUxsement to Developer
shall equal (i)'the amount’ of the Bluff Top Pafk Reclaimed Watex
Line. Expenses or the amount of the Water Acreage Assessment Pees
paid by Developer in connection with the develdpment of the Prop-
. exty, whichever is less,sleds (ii) the amoupt of any reimbursement
- payments wade by City 40 Developer pursuaib to Sggﬁimng 3.6.2.1 and
3.6.2.3 of this Agreément. In the event Hhat the angunt reimbursed
to Developer .pursuant to this Section 3.6.2.2 is less than the
amount of the Bluff Top Park Reclaimed Water Line Expense®, City
shall credit aga;i;;g?i Developer’s or any other developer of the
. Property’s Puturé ghligation to pay the Watér Acreage Assessment
Fee an amount eg@dl to the difference bePlden ‘the BIuEf Top Park
Reclaimed Water Line 'Expenses and the amdunt reimbursed to
Developer. : . : :

EXpersgbs. Within thirby (30) days after Che date 'City concludes
that the Potable Watéf Improvements have been satisfactorily com-«
pleted {and the time périod for filing any stop notice or lien
claims has expired or shch claims have beén:released or bonded
against in accordédnce with applicable law), Developer shall submit

to City an itemlzed aceounting, with such supporting information as
City may reagonably Yedquire, documenting all pf Developer’s costs
eligible to be considéred in calculatihg the amount of the Potable
Water Improvement Expensed. The City Bagineex shall have the final
authority to caleculate and approve the amount of the Potable Water
Improvement Expenges, Upon approval of the Potabile Water Improve-
ment Expense#, City shall reimburse Devedoper for the Potable Water
Improvement Expengeg, .subject to the terms ggt forth in this Sec-
tion 3.6.2.3. The gWount of the reimbursement to Developer shall -
equal (i} the amourit of the Potable Water Improvement Expenses or -
the amount of the Waker Acreage Assessmeiit Pées paid by Developer
in connection with the ‘development of the Property, whichever is -
lesg, less (ii) the amount of any reimbursement payments made by
City to Developer pursuapt to Sections 3.6.2.1 and 3.6.2.2 of this
Agreement. In the event that the amount reimbnrsed to Developer
purguant to this Section 3.6.2,3 is less than the amount of the
Potable Water Improvement Expenses, City shall credit against \
Developer’s or any other developer of the Property’s future obliga-
tion to pay the Water Acreage Assessment’ Fee an ameunt equal to the
difference between the Potable Water Improvement Expenses and the
amount reimbursed to Developer. ' .

w

g

3.6.2.4  Water doj 5. Inaddi-
tion to the foregoimg. Developer siall FeEEiv® aF¥edit Haainst its
obligation to pay Water Acreage Assessment Pees in the full amount
of any fee CQity may hereafter impose on Developer for the connec-
tion of the Vista Hermosa Reclaimed Water Transmission Line to the
existing twelve-inch (12%) diameter reclaimed water transmission
line aleng Avenida Pico pursuant to Section 3.4.3 of the Water
Facilities Agreement. .

SIRI0SIIAE016HT148M5,1T 2640 -15-
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- : ) ;i@;jasapgégfmf
+ The Commercial Landsgaped Areas and “the Resid

. . 5“
B ! )
L] .

| I vy ;3:67-.2:'5 :7' Laatd:
3.6.2.1 throtigh 5.6.2.¢ ghall be appliﬁd to ‘Lhe de _
ocenrring ;on the Property from the date the particular feée credit

. i due to Developer until the entire amdunt of the credit is.

exhausted (or any remaining balance is termipated, forgiven, and °

discharged as provided herein) . Notwithstandipg, any other provi-
sion of this Agreﬁmﬁnﬁdco the contrary, any unused portion of the
Water Acreage Asscesgnent Fee credit remaining on the date that is

twenty (20) years:after the date said portion is due to Developer

shall be terminated, forgiven, and dischafged and of no further
force or effect at'such.time. Y

- ., 3.6.3 Kehe gk

‘pransmizsion e £8 +eRiY and - &, - As to each
Reclaimed Water T , n‘Liné;”nﬁanfméy-“%péf's gatisfactory
completion and .CLEPYE sBpaion and ;ppr@@al.ﬁheregil city shall

file a Notive of Comh Eion; and thereafter the Reclaimed Water
Trangmission Line ‘ghad yedanis the property of City and City shall
be responsible foy @wnerghip, operation, and maintenance of the
.sane; provided, however, tHat nothing herein ip intended to release
Developel or any of its contractons from any clzims, liabilities,
damages, or lossey arietng out of deﬁgqps_in"dpnstruqtion or work-
manghip ot failure ‘to ‘cofiplete auch Eaciiithaé‘in»gchrdandeawith
the approved plans and spebificatiqns.‘ Prior to Lity's acceptance
of each completéﬁjﬁeblaimgd Water Transmissiﬁn,bine for ownership
and malintenance purpeseés, Jeveloper shall provide or cause to be
provided to City the suvaydard one-year majptesance bond or letter

of credit as normally required by City for pﬁBlie improvements,

3.6.4 s DELfkEry BE Watel. ¢

" 3.6.4.1 sbributiof.g8ystet

) entipl Landscaped
Areag (collectively; the "Landscaped Areas”) shall be irrigated
with reclaimed water provided by city, if and to the extent City
determines in its reasonable discretion that it has an adequate
supply of water foxr such purpose. Devalopem-shdll pay for City's
provigign of reclaimed water at the same rate as other City custo-
mers. Developer shall install, at its sole cost and expense, all
trdnsmisgsion and distribution facilities required for the delivery
of weclaimed water to the Landscaped Areas, as reasonably deter-
mined by the City Engineer (the wirrigation Distribution System"),

Developetr shall maingain and operate the Irrigation Dimtribution

Systefu; Developer’s obligation to irrigatextRe Landscaped Areas
and dperate and maintain the Irrigatioen Distribution Systém pursu-
ant to this Section 3.6.4 shall survive the termination of this
Agreement and shall remain in effect in perpetuity.

. eisioger Wisll have the wpiipn to (1) gemist the
Irrigation Digt¥skubion & m tio the Red Almed Water TraHs: EHeion
‘Lines or ;iL)ei“”dﬁﬁl'a-;;g“ Yured, water transmission line through
the Property within the streets (the *Digtribution Line") and con-

“neect the Irrigatiep Distribution System bto the same. 1f peveloper

Hsiigpisgoisuragisly wbhnase - '-16-
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elecks t¢ inskull rhp Phatyibutiss ‘ﬁ‘iﬁ% Develeper shiall pre
and Hpbifde to- ity £op .ﬁavigw anf af& Va2 €hé Final pluns
specifisstiions for fHe Dlapribition Lite. e spusrugiion oF the
Pistribution Line shall be in strict: accordance with the plans and
spedifications apptoved by City, Upon Developer’s satisfactory
completion of the Distiibution Line and City"s ingpecticn and ap-
proval thereof, City shall file a Notice.df Conpletion, and there-
after the Distribution Line shall becoie theé property of City and -
City shall be responsible for ownership, operatlon, and maintenance

of the same. ‘ ‘L . :

, , . 3.6.4.2  DehabYe WjEkes, Notwithstanding
the foregoing, in the gvent that a ficielt famount of reclaimed
water is not advailablé. for the irrigation of the Lahdscaped Areas
at the time irrifacidon 48 r&quiped, Peveloper BHENL construct the
Potable Water I s And Eempora¥ily ¢oHHEEE the Reclaimed
Water Transmission I, to the City’s potable water system until
such timé  as reclaited water becomes available. Developer shall
construct the Potdhleé Wdter Improvemwents vhrough a licensed ang
respongible contracter subject to City’s wEagonille approval with
regard to the contract price and all chayge: o%ders exceeding ten
percent (10%) of the icontract price, The Potdble Water Improve-
ments shall be censtructed in a manner that will permit City to
disconnect the Reclatimed Water Transmisgicy Lipe from the City's
potable water syédtém and connect said line to the existing twelve-
inch (12") diameter retlaifed water transmigssitvn line along Avenida
Pico. Subject to Spction 3.6.2.3, the Potable Water Improvements
shall be planned, designéd, engineered, construwoted, and installed
at Develeper’s sqle agst and expense. City shald apcept ownership
of the Potable Watexr Improvements after Develgper satisfactorily
completies the werk, City files the notice of completjon for the
work, and the applicable lien periocd or stoep siotice period expires
(or Developer satisfies any lien or stop riéhice claim or posts a
lien release bond). Developer shall pay a fee to City for all
potable water provided 4t the potable water rate in existence at

the time such water is actually delivered.

5.2

a

. 3.6.4.3 LA REAOMS O 1] 8.8
to,Provide Water gefwice. Notwithstanding any other prov

g Obl Sembdan
igion o

“this Agreement, nothihg in this Adreement is intended to create any

1idbility of the City to Developér if there is an interruption in
water service, whether potable water or reclaifned water. In this
regard, City doés not guarantee or warrant thit water will be
available in any given quantity or at any given time. City shall
not be liable to Developer in the event it 'is unable to utilize
reclaimed water due to any federal, state, or regional. regulatory
requirements. " .

, 3.7 _.State.and Federal laws. By entering into this Agree-
ment, Developer qoes not waive the benefit or protection of any
rights it 'may Have under applicable: sfate or federal laws or regu-
lations thal may afply to the develpprent of the Broperty from time
to time, incldding wirhout limitation Any laws applying the laws in
effect at a dgiven time in processing land use applications such as

[1Gl
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5 Agretment:
suspendmg gpuch
to comply with

pazty shall be

bound to approva any amendme ASFE

ment is amended in agcerdance with the pﬁacedufes app}icable to the

. a:ﬁé:ptwn of Asvelopnat @";}geﬁ@ntk as get forth in HhE! Puvelvoment
veement Skutite wrd eash Faity retains 11 Afuiwatdon. with

reapect thereto : ' ( ’

.‘3 3 '1 - ,5£ P .l.‘ ::‘ ““ 3 ::‘. a1l ar . Developer
agrees that Eromh and ' after the Ef ecﬁiv’e Pate, %t will not partici-
. pate in, finarce, otherwxse promc»te any l,:.tigation which seeks
a judieial det:erngnata.cm ‘that Méasure B is invalid, eithexr on its

fade or as applied to all or any. portiocn of the Property, Or which
geeks to. enjoin tha enforcement oﬁ Measure B

rtg ‘£5e Term of this Agree—
o Neap ce'B and no new City
«tw_ Y

1 5jéial policy shall

e Exbent U ak ke same either {1)
a bulldmg allgeations that City
4 'er of allocations-

ke %J.th Section
ure B)), {ii) & iam .f ;
h in Section 15,4& 20 @5 the Mun

(5ot i : : B), or (iii).eonflicts with any express-
.provis on of this greement _ _

adjuated in ace
Gode (secnion 4 ofa L
fiions set g

i)

&, dev -
sicms of this Agreement;

4.  FEBS.

Developer sh"a'f‘ P& 1 menk el § are required to be
paid by Developer under City s ordinances, regulations, rules, and

ssmm&ommmu.n mm -18-

12-05-17 /1 7A-82




Bl pokieles Eh 3% foH WM to piwe on a non-
SCEIMing i Tt Baty o r sigitdaxly situated
propgpEied At bhe paksy in e%g bt a% @& such Development
Fees bacome due, Notwithstahding the. g or any other provy-

sion set forth in this Agreement to the conkrary, if ‘Developer
elects to and does pay any Devélopment Fee prior to the date it
becomes due, Developer'shall not be zequired thereafter to pay the
amount "of any increase adopted or imposed after the date the

Development Fee in guestion:is paid. This Agreement does not
affect Developer’s obligarions to City with respeet to the payment

of any monetary exatitions which are not "Development Fees" within
the meaning of this. Adgréement. , I , ‘

4.2 P S g g (e
cause . to be padd

spenbatiion Fab, . Developer shall pay or
Yy the ‘sum ‘of Fifty Thousand Dollars
Implémentation -Feev) . City shdll be
g Implemertation Feé for the purpose
2 City policdies,

id to City
($50,000.00) (the "plasining

autho

d to use the Planni
5 ] the bBta incurred by City to
oxrdii 28, and megulations affecting the Pg&jeE: Any portion of
the Plamiing Implemeptation Fee that is not utilized by City for
the purpose deseribed in the préceding senbtence on or before the

. date that is two (2) ‘years after the date the Planning Implemeritar

tion Fee is-paid shall be returned to Deweloger (without interest)
at that time.. ' C - . '

. 4.3 -Downf Aves Ree.. Developer ;h;:;lll pay or caﬁse to be
paid to City the'Sém 6f One Million Dollare. ($1,080,000.00) ("Down-
town Area Fee'}. City-shall be authorized to, dse the Downtown Area

-

Fee for any uses assédd;,a-tgd with the Dowitown Arvea.

4.4 it

to City the sum of Two Hundred Fifty Thousand Dollars (4250,000.00)

- {("Library Fee"). city shall be authorized ‘to use the Library Fee

for the following puiposes: (i) the construction of improvements
to the San Clemente Libraxy, (ii) the: sﬂpfom of prograss sponsored
by or affiliated with the San Clemente Library, and (iii) the pur-
chase of books #nd other materials fox utse by the San Clemente
Library. The Parties ackdowledge that the approval of the County
of Orange is required as a condition to city’'s use, of the Library
Fee for the purposes described in the prededing sentence, City
does, not warkant or guarantee that such approval will be forth-

. coming. In the event the County of Orange does not permit City to

. 4.6 i SN =e_'7
the Downtown Area " Fee’,

use the Library Fee €or the purposes ddgcribed above, City ghall
use the Library Fee for City recreational programs benefitting
minors. ' - ‘ : :

+

4.5 , r Fes. Developer shall pay or cause to ke paid
to City the sum of One Million Dollars ($1,000,000.00) ("Senior
Fee*). Uity shall be authorized to use the Senior Fee for the
construction of improvements to and/or the support of programs
sponsored by any Senior Citizen Center. ‘

gney. The Planning Impleméntation Fee,
brary Fee, and the Senior Fee de-.

+ SI8/06Y266-0164/3(48745,17 a(26/9% ~19-
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- ' . * ’ LT
soribed in Sections 4.2, 4.3, 4.4, and 4.5 herein shall be paid by

Developer to Cify 49 ‘Gaber than wuha purtiégt of the following
dates: (¥) the Hakg #iAE 18 ten (10} daye #fter the “ater of (x)

the date Dpvalepsy (or ﬁﬁﬁﬁéﬁ* puneps gbi‘;‘%’%&iﬁs} % é?aﬁarp “a: q;xm‘uﬁmwg ©
éntial Hgwelspment allpca- ¢

total of Ewe hbndred Tafry [H60) resiy : '
tions for the Residential Area éagrauant to Measure B, and (y) the,
date City issues the fiveh grading: parpdd for-eny poxbion a@ the

Property, exclusiim of @iy Srding paumite depued for Hhe Vists,
Hermosa Improvemsiis, (347 fhe gdte Dave ﬁpﬁ ffm%ﬂﬂﬁi%&dﬁﬁllﬁ :
the two hundred fiftieth (250Eh) Zesiden gfi Jot withln the

Residential Area %o a bpna fide purchaser for ue, or, (iii) the.

date the sum of the numbér of residentiai devélopment allocatiors
aoquired by Developex mand the number of residential lots within the
Reaidential Area: trangferred or sold b Developer pursuant 'to
clauses (i) and (i4) equals two hundred fifty (250).. In this
regaxd, Develbpper maréby to exeicise good faith in an effort to
secure Lwo M@%@é ﬂﬁ% (250) refidential development allocations
for the Residential Ar¢a as soon as rcommercially practicable after
the Effective Date. :In addition, it is understood that the calcu-
lation of the two huadred £ifty (250) development allocations
and/or lot gales provided for in this Segtion 4.6 shall include any
Jots as to which this,Agreement ‘may be teymirated in accordance
with Section 2.2 of Fhis Agreement. , : :

4.7 HF e Hee, Developer shall pay or cause to be
paid to City theé su of Of& Million Five Hundred Thousand Dollars
($1,800,000.00) upon the salk of lots gnd/for ,gn%tg within the Resi-

dentlal Bwes AH the manper. set forkh in fhfh gBGtigh 4.7 (the’
"North Begeh izgg;')., The gé‘g-tiqg; of the Worth Pane s owed to
City for mseh Aat mr $mik shall be ggiial f5 Fheee and Four

Zhie o e 22) ("Per
Unit/Lot Fee'), The Per Unit/Lot Fee was:c dividing
the, sum of $1,500,%%00,00.by 434 (the maximum number of residential
units permitted hemeumder). In the event the' maximum number of
residential units germitted is increased oxr decreased, City shall
adjust the per Baiiigp Fee. The Parties aftdEipage that the sale
of individual 16§ Bhdfor units will be cafisiiffmated through sepa-
rate escrows. Devereper shall deposit with the escrow holder for
each such esorow writtem instructions requiring the escrow holder
to deliver to City an amount equal to the Per/Unit Lot Fee for the
anit or lot sold from the funds in escrow to which-Peveloper other-
wise would be entitled at the close of escyow, If, for whatever
reason, any portion of the Per Unit/Lot Fee due to City for the lot
or unit sold is not paid to City through egcrow, Develeper shall
promptly gay to ity the amount of ‘the deficiency. Ciky ghall be
authorized to use the North Beach Fee Edr the Epig ipHensige plan-
ning of the Noreh Beach Planning Area abdf the ¢oHES ‘aggociarEld with
the acquisition, development, rehabilitation, and/or restoration of
any property located within any portion, of the North Beach Planning

Area.

Handred Fifty-8ix {_:eﬁﬁﬁfé and Twenty-T

, ‘
4.8 BEN Eee g, ° City acknowledges

that pursuant to Sectio of the lastewater Treatment Agreement,
(i) the formation of an assessment district (mssessment District

N

SHB062266-0164/3 1487ATAT aA26IM - 20~
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. forth_in‘ Sectiohs 4.1 tht : o
ment is intended or shall bs construed to limit or restrice City's =

‘ ) :. .
L) H .
. : .

No. 85-i), 148} thé sale of Mdsasafient Digiaiigh 8521 bogds to help
finande ¥ sk an oh of GAtY s wastewater treat-
ment FaulliE tg, (1fi) the levy of assess-

ghn

e

ByEmen

. -. i SERTTS STRYY gg SRR RS ¥ . A
ments on the separate parcels comprising the Property, and (iv) the

timely payment of such assessments, shall constitute f£ull and com-
plete satisfaction of gny obligations of DeVeloper to pay any sani-
tary sewexr connection fees or other fees for construction of and
connegtion to such treatment Facility. This Agreement (in particu-

slar Segtion 3.6) supekgrdes the provisions of Section 8.6 of the

Wastewater Treatment Agreement.
. 7 £

and charges. . Exdept as specifically set
ough 4.8, nothing get:‘forth in this Agree-

authority to impogse new fees, charges, agsgggmants, or taxes for
the development of thie Preperty or to increase any existing fees,
charges, ‘assessmadbs, or taxes, and nothihg set forth herein is

intended or gHall be constiued to limit or restrict whatever right

Developer might oqtherwise have to challenge any fee, charge,

.assessmént; or tax nbt in effect as of bhe Bffective Date. —In

connection theréwith, Developer shall pay all applicable fees and
charges, aesessments; and special and gemeral taxes validly imposed
in accordance with the Constitution afd laws of the State of

California.

»

"1 3
. ompliange. Developer shall construct
improvements and pay feeg as required to comply*with City’'s General
Plan and the RCFPP, and shall otherwise be bound by the same, as
more particularly set forth herein.

3 3

' 5.1.2 . LBayment of RCFPP Feeg. Prior to and as a
condition to the issuance of the firat building permit for a build-
ing within the Residential Area or the Commexrcial Area, Developer
shall, based on the RCFPP in effect at that time, pay or cause to
be kpg&id to City all RCFPP fees attributable to ‘the construction of.
the Vista Hermoga Improvements. The maximum pumber o resigential
units permitted to be constructed within the Regidential Area as of
the date City issues the first grading permit  (exclusive of any
griding permits issusd for the Vista Hermosa Tnprovements} for any
portion of the Property and the maximium ndmbér of square feet of
commercial building area permitted within the Commercial Area as of
the. date City issues the first grading permit (exclusive of any

-

‘grading pernits issued for the Vista Hérmosa improvementa) for any

portien of the.Preperty shall be used in calculating the amount of
RCPPP fees due heraunder, '

S306TIEE016A 148745.17 2600 -21-
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o 5.2, . psSieseicnpf glahbeer Wiy, Except as pro-
vided bellyw with xépet Te Vista He¥mesa, fmpravéments, within
thirty {36) days &ft A%s .

application for the fixst grading pexrmit (ex¢lusive of any grading
permits issued for £he Vista Hermosa Improvenents) for any portion
of the Prop&fty, Devaldpsr shall mgke land peesrd in the §ffioial
Records of Prshge Wewnty) an irrevoed le ghted of ﬁgﬁ oy to
city of all of thé g ts-of-way b0 b¢ lopated on the Broperty
needéd to dccommodate the road improvements ‘which are idéntified in
the RCFPP and the City's Genéral Plan, ingluding without limitation
the proposed extension pf Avenida Vista Hermosa across the Proper-
ty, with such offty of dedication to ba of & width, eize, and loca-
tion acceptable to the q;.ty Bngineer. )

Within thizby (30).days followjng the Bffective Date,
Developer shall make- (g 8 record in the Offiecial Records of Orange

' County) an irrevocible offer of dédication te Oity of all of the

rights-of-way to be ldcated on the Property fieeded -to accommodate
the Vista Hermosa Impriovements, with the exception of the Vista
‘Hermosa Interchange Ridht-of-Way, in the form attached hereto as
Exhibit "F." -

 pevglepss ghall wake {amld regg Efieial
Records of Of&#iys Bawftyd an irrevoidkile - oBfer sdicgbian to
City of the Vista HeéifoBs 'Interchange Right-or-Way not later than -

the earlier of the following dates: (i) thirty (39) days after the
date City bas sufficient funde in place for ke complete construc-
tion of the Vista Hepmosa Improvements ox (id} the date the fair
market value of the Viita Hermosa Interchange Ridght-of-Way is paid

o

to Developer pursuant to Section 5.2.3 or this Agreement .

city ghall ‘have the right to accept the offers of
dedication at the timg city reasonably detexmines that the rights-
of -way are needed to agtommodate the road improvéments. In connec-

tion therewith, CIE¥ shill hdve the right to accept any portion of

the land offered for dedication hereurifier separately from any other

_porticn and its acceptance of one portion shall not be deemed to

gonstitute a rejedtion of any other portion. Developer hereby
grants to City a non-exclusive license to enter. onto portions of

the Property adjacent to the rights-of-way for t’he purpoge’ of con-.

ducting soils tests and engineering and Boundary surveys .and other
similar teste and investigations, provided that City shall notify
Developer in writing prior to any such entry and shall indemnify,
defend; and hold harmless Developer with resppdl the¥eloy Exeept
as otherwise set :forth in Segtion 5.2.3 of this Agféelfent, City
shall not .be required to pay,any e¢ompensation or feé for the
rights-of«-way and the non-exclusive license desoribeéd 1in this

Section 5.2.1.

5.2.2- genkEruiction Bagendnts. |
grants to City a non-exclusive. eagement im, on, over, and across

the property located within the Sports Park as reasonably necessary

SAMOG2SE016477 148T4S, 1T 208726190 . -22-
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for the purpase of perforiing construction fsrk dgbuiiited with the
-construdidoh’ of the ViSHR Hermosa ImproVeRahts Within the rights-
. of-way to be dedicated by Developer pursuant to Section 5.2,1,
" which construction werk imcludes but is not. limited to drainage
¢ - repair, slope stabilization, and condtruction of curbs, gutters,
medians, sidewalks, and street lighting, gignalization, and sign-
age. City shall not be required to pay any compensation or fee for
the non-exclusive.easenients described herein. L :
: . vaiuata ¥, ‘ta X a8d..  AXLE ¥ v
REGhE-oEaWaY,  City shall pay to Developer Eor the Vista Hermoss'
Interchange Right-of-Way an amount equal te the fair market value
of the Vista Hermosa Interchange Ri.ghtrbfrﬁé;y asof the date it is
estimated that -the gomstruction contract for the Vista Hermosa
Tmprovements will be awarded (the *Award Date"); provided, however,
that in no ‘event shall the amount paid by City for the Vista
Hexmosa Intérchange Right-of-Way exce®d the -sim- of . Three Million
Dollars ($3,000,000.00). The fair market valué of the Vista
‘Hermosa Interchange Right-of-Way (not te exceed the $3,000,000.00
amount) .shall be defermiftied in accordaitce with this Section 5.2,3,
The $3,000,000.00 figire is intended only' as a cap on the amount
City shall pay to,Developer for the Vista Hermosa Interchange
Right-of-Way and shall fiot be construed as an opinion by City or an.
agreement between thé parties bn the fair market Vvalue of the Vista
Hermosa Interchange Right-of-Way, - - ' : I

. - From and after the Effective Date, City and Developex
shall ‘negotiate in good faith in an effort to determine the fair
- market value of the Vista Hermosa Interchahge Right-of-Way as of
PR the Award Date. If, after and despite their exercise of reasonable
diligence, City and Developer are unable X6 agree upon the fair
market value of the Vigta Hermosa Interchange Right-of-Way within
seven (7) months prior to the anticipated Award Date, Developer
shall, at its sole cost and expense, obtain a written appraisdl. of
the fair market vdlue of the Vista Hermesa Interchange Right-of-Way
("Developer Appraisal’) and submit the same to City no later than
five (5) months prior, to the anticipated Award Date, with the
understanding that im no evént shall the fair market value of the
Vista Hermosa Interchande Right-of-Way in the Developer Appraisal
exceed Three Millien Dollars ($3,000,000.00). TIf Citydisputes the -
amount of the Developer: Appraisal, City shall, at its #ole cost and
expense, obtain a written appraisal of the fair market value of the
Vista Hermosa Interchange Right-of-Way {*City Appraisal®) and sub-
mit the ,same te Develdoper no later than twg (2) months after re-
celpt of the Developer Appraisal. If the Developer Appraisal and
the City Appraisal are within twenty pereent. (20%), of each other,
the two appraigals ghall be added and divided by two, and the ra- .

. sulting amount conglisively shall be deemed to be the fair market
value of the Vigta Hermosa Interchange Right-of-Way for purposes of
this Agreement (but not for the purposies of any other acquisition
of property required for the same project). If the differential
between the Developer Appraisal and the. Cit Afpidisal is greater

n than twenty percent (20%}, the amount of the {11 16 appraisal shall
' be reduced such that there is a twenty percent (20%) differential

SIBOGTE-0I64 ANTAS, 17 WDBE/8 -23.
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between the City Appiaisal and the Developét Bpradesl; and the two

.appraisals shall, &hen be added and divided by twe, and the result-

ing amount: conclusively shall be deefied to be the faif market value
of the Vista Hermosa Intexchange Right-of-Way for purposes of this
Agreeément {(but not for the purposes of any other adquisition of
property required for the same project). Payment of the fair mar-
ket value of the Vista Heérmosa Innercnan'ge\,fi_lg’m;:,-d,f -Way shall be
due by City to Developér within thirty {30) days after the later of
(i) the actual Award Date or (ii) the date the gppraisal process is
completed. . ' - ‘

' _ . Bach parby shall bear the costs of its own appraisal
(with ‘the understéndipig that City's cests ghall be an eligible

chatge against its RCFPP fee atcount). The appraisers chosen -

pursuant to this Section 5,2.,3 shall be members of the Appraieal
Ingtitute and shall ave at least ten (10} years of experience
appraising real propexty in Southern California. ' , :
- - .—'!i: Lo s e .r I. e e _..‘ i b
5.3 Peydlapnadt. Bf fentiet Bress Developer under-
' ‘that, as a co " the dsguance of the first

' tion to

stands and agt

and all additional building permits for-yesidentlal unite within

the Residential Area, City shall have suffielént funds in place for

the complete donskrietioh of the Vista Herxmosa Iwprovements. .In .

addition, Developer tmderstands and agrees that the issuance of
building permits for resitential unifrs wikhin the Residential Area

will depend on the levels of service on Aveni#ta Picd.  1If at ‘any |
time during the Teim of this Agreerent, the traffic levels on
JAvenida Pige violate City’s

entitled to not iggue building permits for.reelidential units within
the Residential Aved until such time as the rraffic condition is
alleviated and the level of _ge-:yice violation' céases ‘to exist.

. 218 Bopwercisl Area. Provided that Devel-
oper has satisls pily complied with all. other applicable City
réquirements, City shall issue building perhits for buildings
within the Commercial Akéa on the date that, is no earlier than ofe
(1) year priar to the Anticipated Completion Date. The contract
for the construction of the Vista Hermosa Improvements will not be
issued until such time as City l;%; s%ﬁécieﬁt fupﬁ&si% place for
the o adERon, of EhE Vigta HoWiGEE SiGyements,
inclEANG, without Jimieatdon adElisieitn of he vigkd Hermosa
Interchange Right-of-Way. Once huildisy pewiitss haye puen issued
in attordance with this Section 5.4, 1 ty shall not puspend or
revgke said permits ot refuge to issue final ingpections or certi-
ficates of ocgupancy ox refuse to permit, ocupancy and use of com-
pletéd buildingd on. the basis of, the' status of the completion of
the Vista Hermosa Improvements or the levels of sérvice on or

around the Property.

5.4 i e Sl a5
gfactorily

»
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6.1 Opgisn, Developer hereby. grants to City and eity
hexeby acgepts £rom - Peveloper an option to acguire the Coastal
démmercial Parcel and an option to acquire the -Dudleya Preserve
Parcel (individually' a "Conveyance .Parcel! and collectively the
"Conveyance . Paxcels¥}, subject to the tefins and conditions set
forth in this Sectien 6, Developer and City shall enter into and
cauge to be recorded against the Coastal Commercial Parcel and the
Dudleya Preserve Paigel a Memorandum of Opkion Agreement in the
forms attached hereto as Exhibits *G-1" and "G-2" no later than the
date City isgues the fixet grading parmit for any portion of the
Propexty, exclugive eof any grading permitd® issted for the Vipta
Hermosa Improvements. - - ' ,

6.2 Cption Feo anB Pipkhasse pRigs. Developer's granting
of the options refekrred Fo in this Sec lon 6 shall be in considera-
tion of City's pexrformance of its ebligatichs set forth in this
Agreement, City shall not be required to pay any option fee or'
congideration or phichage price for the Conveyance Parcels.

6.3 Option Perlod, City shall have the right to exercise
its .optione €6 @éguIre the Coastal Commercial Parcel and the
Dudleya Preserve Pareel at any time during-theone (1) yea¥ perisd
following the date City ssués the first grading permit (exclugive
of any grading pervwits isgued for the Vista Hermasa Improvements)
for' 4ny. portion of thé Property, but i no event later than the
date that is twenty (20) years after the date the Memorandum of
Option Agreements.reéferred to in Section 6.1 of this Agreement are
recorded. If City dges not exercise the optien(s) within said one
(1) year period, the option(s) shall autofatically terminate. at

. that time, wunless. Developer .agrees in writing to extend the

&

option(s) for an additional period of, time. Gity may exercise its
option to acquire either Cohveyance Paxcel separately from the
other Conveyance Parcel and its exercige of tts option te acguire
one Convéyance Parcel or its rejection of the ‘option to acquire
that Conveyance, Parcel shall not be deewmed to constitute a rejec-
tion of the option #o atquire the other Conveyance Parcel.

anner of .

6‘4 : ] '1‘"-A‘ o ‘\“
ither or both of"

I ‘ City ‘shall exercise
its option to .

the Conveyance Parcels by

acguire e

.deliverfing written notice to Developer of City’s intention to do

80. Within teh (1D) days after City delivers any - such notice to
Developer, City and Developer shall ‘open an egerow for conveyance
of the, Conveyarice Parcel(s) desi ated iw City‘’s notice with
Chicago Title Company or such other %;.tle company as may be select-
ed by Develgper a;n& subject to City’s redsonable approval (the
"Escrow Agént?). The esciow instructions for the conveyance shall
be consistent with this Section 6.4. City apd Developer agree to
execute such additional instructions as may be reasonably regquired
by the Escrow:Agent in order to acdomplish the purposes of this
Section 6.4 and cloge the ascrow within sixty (60) days.after the
date the escrow is opened; provided, howevar, that in the event of
any conflicts between the standard printed form escrow instructions

S3BA062266-01643148745,17 308726/9¢ : -25~
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of the Escrow ant @nﬁ the provistéfig &f this Section 6.4, the
provisions of - Lhks: se;sf;j;on 6.4 ghall gnséva;é,l,

6.5 _ . Developer it Wk qemaﬂ fue s:l.mple
title to 1;};-9. : ) by grant ﬂéf&da Eéir&&sagér shall |
convey ap Had B3 ginle Eb the Conveyance | -

parcel (] - Eree #pH Olgar BF ; .,_;--r&m . and umgecorded monetary
liens. Devaloper ft‘;iz 1 agrees to convey the Conyeyance, Parcel (s)
free and clear of all reeor&ed and unrecérded non-menetary liens,
encumbrances, easeme,htas leases, covenanteu conditlons. restric-
tions, and other ekceﬁt%qns to or _defecte 1 J;.tl& (collect:i 1
"Pitle Bxceptxons"h axqapting aly ehe fo 5’3@

. non-deli & {oT e S
Developer: P

right ﬁé

arlsEanks i

the 1i 1) ‘Ehe shan

et -_'};501&8;» {or. ALTA palicy
"3 6H LY pged by the  Title

w) those additional

in 1ts sole

o “'.;,:_." ﬁ . “;&ﬁ ?re"
the Coagtd mﬁﬁuemial Pagoed. by
 Prder No, a§04024,~ms1 dated May 8,
_ ' "md 11 Adskpd an the Preliminary
e Didleya Prederve ‘parcel by Chicago
B 60164 08A-M61 dateéd May 8, 1998,

£ ),-,‘ima’ m@aﬁ%ﬁ sEier bhg Bftec

; gg i@ﬁa sdge
T de ' 4 ‘ wh - af-

faot the “Cont Y& : parcels other l:han as ﬁay havee»been dch ozed
in writing to ¢ity prwr to the BEfective Daté. City acknowledges

" that D veloper has not undertaken and does pot intend to take any
ﬁh%ﬁap s b the sxdeboqae OF Bdy VAL sorasd Title

. W8 uKéd here-
Tades implied

refqn:ea' tx: in Section 6.5. rELex
represent to BHE another that peither
vices of a briker or. findexr in £hs tr ,
indemnify, defend, and hold.the other harmless from and aga‘inst any

claims, 1iabilities, or losses arising out of a breach of such
warranty and répresentation.

pishie gk Bathy, Between the Effective Date of this
& clode of eacrow for the Conveyance parcel(s),

_ 6.7
Agreament "and

swosn&-omm&ns.n 0 T . - -26-
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Developer hereby gramts to City and ity authowized agents a non-
‘exelusive irrevodable: license to enter emks the Gomveyance Parcels
for the purpose of cenducting soils tests and engineering and
boundary surveys and other similar investigations, provided that
City shall notify pevéloper in writing prior to-any such entry and
shall indemnify, defend, and hold harmless Developer with respect
thereto. Notwithstanding the foregeing, City shall not be permit-
ted to conduct any tests or investigations on the bDudleya Preserve
Parcel that would be prohibited by, K the conditions in coastal
development permit Nb, 5-97-136 issued on Nevember 5, 1997, by the
California Coastal Commission.

et oo s

. 6.8 . BiLae THsHIEHGE oy Qonvéydiices Payiels. Concurrently
with the close of estrow for the Conveyance Parcel(s), Developer
shall cause Chicago“fitle Company, or such other title insurance
company as shall be approved in writing by City (the "Title com-
pany"), to issue haiid.deliver to .City a CLTA polisy of title insur-
anc¢e {or an ALTA policy with Western Regienail Expeptions), insuring
that title to the applicable conveyance Parcsl is vested in City in
the condition req‘u-i}:ecl by Section 6.5. The total amount of title
insurance coverdge for each Conveyance Parcel shall be the fair

4

- market value of that Ugnveyance Parcel, as mutually agreed upon by

the Parties in their reasonable discretion. ' Dewvelopéer shall be
responsible for all coste necessary to place titlke in the condition
required in Section 6.5 and for all costs and premiums necessary to
obtain the title policy or policies. : ! :

Developer warrapts and represents
ntation shall Srvive the close of

6.8 BHGEEE]. el
(which warranty and teprese
escrow) that it has 1o actual knowledge of ‘the presence of any
hazgrdous or toxictsubstances or matetrials within the Conveyance
Rarcels, Developer shall indemnify, defend, &1d hold harmless City
from any claims, liabilities, or losses incurxed by City arising
out of Developer'’s violation of this limited warranty, Otherwise,
Developer mazkes ng wa¥ranty regarding the physical condition of the
Conveyance Parcels’and City shall accept the Conveyance Parcels in .
an "as is®? physical condition. City acknowledges' that Developer
has not uridertaken and, does not intend to taKe any investigation
with respect to the physical condition of the Comiveyanée Parcels.
As used herein, the term "actual knowledge™ specifically excludes
implied knowledge. - ‘ -

. 6.18 aint Dudlevy PEsasrye pPayesl. From and
after the Efféctive Date and continuing thereéafter until .receipt of
written notice from City to dibcontinue, Developer; shall,; at its
sole cost and expense, maintain the Dudleya Preserve Parcel in
accordance with the rYules, regulations, standards, and requirements
of the California Cogstal Commission in effect and appiicable tq
the Dudleya Preseirve Parcel as of the Bffective Date. 'Developer's
obligation to maintain the Dudleya, Preserve Parcel set forth in
this Section 6.10 shall survive the termination of this Agreement.
No later than the date that the first final map is recorded for any
portion of the Residential Area or as soon thereafter as permitted
by the Department of Real Estate, Developer shall record in the

S3U0GLLE6-016H 14874517 w0RI26/98 -27-
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official REseEds of Orange County n detlel
het £

ditions, &h8 pelkrict {dnE (CCURe) agalhgt deénetall Raea |
portion the#EsE Sybjsct to the maply The y ghall Bonyala
provision Faguitiny that the homepyhexs’ assouidtion Cyest Pl
ant to the CC&Rs shall be responeible fox maiptaining the
Preserve Parcel ird perpetuity. '

7.1 . Rapoe
factory completioh by
and ,payment of aphtd
proceed to process @l

' 1] ad :
processing Feed, JAf any, City shall

4, ghgek all appli ationd for Project develop-
rovals within the times set forth in the per-
mit Streaniining A¢t. tChapter 4.5 (commencing with Section 65920)
of Division 1 of Title 7 of the Califorpia Govexnment Code), the
Subdivis{én Map Act (Division 2 (commencing with Section 66410) of
Title 7 of the California Government Code), and other applicable
provisions of law, 'as the same may be amended £ron time to time.

H

appreVals Eo¥ ,ggg}"gg__ga.w inpngisien
this Nyraunent. I Zity 18 anable
oper” & @ Thotsorgs-o

egueer

on_ 8 y Daveloger, Dby
consGltanks appieved My Develope
vided that Daveloper shall be re

incurred by City for such outside comsileants,

14 ahuirges &5 be

: | intls., . In thig regaxd,
fiféE, will previde City with all docu-
| other #iFfdgmation negessary for

& hereuhdey and will cause Devel-
i #11 other consultants to submit in
fgteridly and doeuments therefor,

Jenbstdas oiisdivision Maps, with respect to applica-
tions by Developer’ for tentative subdivision waps for portions of
the Property, City agrees that Developer may file and process vept-
ing tentative mapé in accordapce with Chapter 4.5 {commencing with
Sectioh 66498.1) of Division 2 of Title 7 bf. the California Govern-.
ment. Code. and the applicable,provisjons of the City's subdivision
ordinance, as the Hawme may be amended from time to time, If fimal.
naps are Hot vecoided for the entire Propexty before such tentative
map (s} (whether or not any guch tentative map is a vesting tentative
map) would otherwisé¢ expire, the term of such tentative map (s}

" automatically shall be extended for the Term of this Agreements

conauc.t its ; v AT A q.E ] g ; - B
posed for Eh :

p: 'r<.a~?.i‘f 2 -
ity wﬁg- b

a. Budh, zowiew sball aubhoyize
& aby pengition andfor withhold spproval

bavals

or permit
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. and, to the extent permitted by CEQA, shall, use and adopt existing

"may be termn '
‘the Party seekirxg rélief {"Nondefaulting Party®) shall comply with

» e

?

any proposed buildisg; t:’he -result of «which would be J.ncbnsistent

with any term of QnonSion of thls Agréement

EpVaronnsibal. REVie. With respect to meeting any
requirements ' of . CEQY& ~Developer .shall provide all information >
required of it and pay for any necéessary studies and reports, and : :
¢ity shall process such matters in accordance wi'th this Section 7.4 ' - -
environmantal reports., 4nd studiés withéut reguiring new or supple-
mental . env:.rorunental documentation. , .

B srnnental, Bemnibe,. Px}‘oﬁide&d that Developer
will, pay the reason@,"é vost - of such cooperation; after City has
approved the deva’lqpmppt of any portion of the Preperty, City shall

. cooperate with Developer in its efforts to:obtam such additional |

permits and approyals’ as may be required by any other governmental
or quagi-governfididal agericiés having juidsdiction over such por-
tion of the Property; which permits and approvals are consistent
with City’s apprqval and which are coneistent with applicable regu-
latory requlrements. ity does not warrani or represent that any
other governmental or quasi-governmental perm;t:s or approvals mll
bé granted.

’

arburt Suge. Before this Agreement
ma‘y bé taken ha @btﬁg Judicial relief,

the notice and clire provisions of this Sedtion 8:1, A Nendefaultr-
ing Party in ite diséretion may elect to declare a default under,
this Agreement in -acdordange with the pmcedures hereinafter set

“forth for any failure or breach of the other Part ("Defaultmg

Party") to perforif gy mat lerial duty or obligation of said Default-
ing Party in accoyfineg With the terms of .this Agreement. However,
the Non- Defaulting Eérty must provide written notfice to the Default-
ing Party setting forth the nature of the breach or failure and the
actions, if any, ré%imd by the Nondefaulting Party to cure such
breach or failure, The Defaulting Party shall be deemed in
ndefault" of its.obligations set forth ix this Agreement if 'said
breach or failuyré can be cured, put the Defaulting Party has failed
£t .take sudh actiens and cyre such default within ten (10) days
after the date of such notice (for wmonekary defaults), within
thirty (30) days after the date of Buch notice (for non-moneta

- defaults), or witiih such lesser time as ‘may be specificaldy

provided in thig Agreement. If, howe\ier, a non-monetary default
cannot be cured within such t:hirty (30’ day period, as lerig as the

‘Defaulting Party does each of the following:

. (1) notif.iefs the Non-Defauilting Party in writing
- with a reasonable explanation as to the réasons the asserted .
default is not curable withm the thirty (30) day period;

SINCREOIAT IS AT N2 -29-
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. (44) hbtif:.es the NonvDef&ulting Party of the.
pefaulting Party’s proposed ,courge of: action to cure the -

default;

_ {1ii) promptly commences to cure the default within
t.he thirty (30) day period;

(iv) makes periodic report:s to the Non- Defaultmg '

party as to the progress of the pro:gxam of cure; and ,
{v) di ligently prosecutes such cure to completion,

then the Defaulting Party- shall not be deemed in breach of this
Agreement. Notwithgtahiding the - foyegoing, t}zg Hefaglidng Party
shall be deemed &a Fékauit of its phlygabions - forth in this
Agreement if said breach or failure fovalves 4 £ of money
but the Defaulting Party has failed to gomple gaid mone-
tary default within ten (10} days (or gus ush dess

h s58¥ pime as may be
mpecifically provided in. this Agreement} after the date of such
not‘ice

event of a da“ﬁﬁhl\g;" £he N
insm.tut:e le.gral actloﬁ 1;0 cure

Develgpés, may .
this Xgweement pg;: ER
which Eyent thg Rabbey . Eoh
review by the City Cotircil Wlthini' 420 y
the issuance of such Hutice to Lgmm mﬁg, in ¥
in Govaki 'j:; ﬁg‘ﬁef ¥ Loneg ,esagg 65867, and %8, ‘as the same
i v E¥dite to tate,r If in the fugiie the COmmercial
& e’&entiﬁi Zeas, mwe. owned by different P8
the default by one owner shall got constifute a dej aua‘.t by . the
other owner and shall not affect the non-defaulting owner's rights
set forth #i this Agpesmant pilmss the aRlLIGaEASH padched by the

default iner J.s"ml@ 4n whigh. £ & Yottty liable, and
i g, Hia 1 not rgﬂkﬂ;eveith A

& non- default ing

JWRer, 15 GO ey ;aaﬁe.rﬁ., h, (i) $he gbLig

~-§)§naas 4.2, 4.3, 4.4, 4.5, and47of"e
ohly apply to the Res:.dentxal szea, and (ii) Ehe

by the owner of the Residentisl Feen. of ‘the following ob

shall not constitute a deEaule by Elé owner of Lh

(w) éxcept as pra¥idsd in Section §,1.2, perienar

under. the RCFPP Ehfit apply only i the Remidenbtinl | "

ment §f DevEldpuest . BagEE réguired for deve; Lopment. | f Erhe

tial Agga, W a&&i&&%&«éﬁ of kights-of-way jocated with

$ul Ared, -aria {!’.’) gspveysnce of the COnVeyaANcse &’ay&&m to the
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1

extent the Comveyance ?a,ncels are owned by the gimer of the Resi-
dential Avea. I no sldnt shall the Paifiies have the right to #ue
one anothex fer datiages or monetary relief arieing out of a Party's
default of,its obligations sét forxth in this Agreement, the Parties
agreeing that declaratory and injunctive relief, mandate, and spe-
cific performance shall 'be the Parties’ sole and exclusive judicial
remediés; provided, hoWever, nothing herein ig intended to deprive
City of any legdl of efuitable right it may have to require Devel-
oper to timely pay the Development Feea, Blanning Implementition
Fee, Downtown Area Fee,' Library Feé, Senjor Fele, and North Beach
Fee pursuant to Sections 4.1 through 4.7 of this Agreement.

"*

r

, 8.3 Fopgd Midente. The obligdtions by either Party here- .
undex shall not be deemed to be in default where delays or failures
té perform are ‘due. to any cause without the faalt and beyond the

' reasoniable control of such Party, including ko the extent applica-

ble, the following: war; insurrection; strikes; walk-outs; the

unavailability or shiortage of labor, material, ot equipment; riots;
floods; earthquakesy the, discovery and resoiuticn of hazardous.

wagste or signifidant geologic, hydrologic, archaeologic, paleon-
tologic, K or endangered species problems on the Property; fires;
casualties; acts of Ged; governmental westiiections imposed or man-
dated by other gevernmental entities; dslays zauged by the other
party’s fdilure to adk gr timely perform, i¥s obligdtions set forth
hekein; inability to obtain necesséiry permits or approvals from
othér governmental.’ érntities; enactient, of conflicting state or ;
federal statutes or regulations; judicial depfeions; or litigation
not commenced by sych Party. Notwithstarding' the foregoing, any .
delay caused by thé Eailure of City or aily agency, division or
office of City to “timely issue a litense, permik, or approval re-

‘guired pursuant to Bhié Agreement shall nob. donstitute an event of

force majeure extendihg the time for City’s perfiormance hereunder,
If written notice of such delay or impossibility of performance is
provided to either Rarty within a reasomalile time after the com-
wencement of such deday or condition of impessibility, an extension
of  time for such cause will be granted in writing for the period of
the enforced delay, or.longer as may bé mutually agreed upon by the
Partieg in writing, or the performance rendered impossible may be
excused in writing by the Party so notified. 1In no event shall
adverse market or financial conditions constitute an event of force
mafeure extending the time for such Party's performance hereunder.
In addition, in no event shall the Term of this Agreement be
extended by ah event of force majeure, ' '

avion e Pewelen, It is understood that
evelopient ™ of Lhe Project dépends upon a number of
factors including, but not necessarily limited to, the housing mar-
ket, the availability of financing, and general economic.cpndi-
tions. Nothing in this Agreément shall be copstrued as requiring
Developer to .develop ‘the Project, and any failure to develop the
Project shall not be deeméd a default by Devélpper of its obliga-
tiong set forth in thisé Agreement. In the event Developer fails to
develop all or a portiorn of the Property, Developer shall not be
regponsible for payment of any fees required to be paid by Develop-

8.4
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er as provided in this Agreement or city's ordgipanqges, z.j_eg_mlation,
rules, gng Gepbalal poldeses vhes apply oply be midh BRX don BE the.
Profierty they 46 3oh ko developed. Notkiny heresy 18 4f sexided ro
reléasé paveldpar Eeon che chligation to pay the # fining Tmodemen-
tapion Fee; theé Downtowr Area Fee, the Library Fee, the Senior Fee,

_and the North Beach Fee in accordance with the terms and provisions.

set forth in Sections 4.2 through 4.7 of this Agreement.

o9 .an8 Budpe o (5] Reviy. At lgupk once
every A . ERBEE 2]
review the ggood: fa% 1iahes % pay with 4he terms of
this Agreement {the . Reviaw®}. The H#fial Reyiaw shall be
wil or its desigmeé in accordance with

conducted by the City Polined
Article & of City’s yegulations for conaideration of development

agreements, app¥ove gEglut ieH NS, %6- @a@m 17, 1981, as
the same may be amended from time 86 tiwie. ‘-.m%‘geview shall
be limited in scope te the determinatinn 6&%&@5%@&%&'9 compliance
with the féyis of this RgPesment pupspant be Cal forriia Government
vided, Powever, Ehat {f the Ciry Council

imposes a mitigation Mégdtmying or reperting progigli pupguant to
CEOA which is to be cojpiEred simultpusously with £he Agfiual Review
of this Bgreement, khéd the scope of the Anhual Review may include
implementation of mitifation measures poiaddil to CERA, except that

compliapce with withgdtion measures ghald. déemed .
' sher Paxby ursuaht to B goment @diEly or
st EeHEously

oy

partly betause m; sdgation. ’ ﬂf;g is gongy

i, During the Annual Re-

AR W

9,2 - BEeandaras: o O v

view, Developer @BELL be re wired to démonstrafe good faith com-
pliafice with the terms of thigf Agreement. At the edénclugion of the
Annual Review, the Ci-t,:g Council or its degignee ghall make a writ-
ten determination, on the basis of substantial evidence, whether or
not Develqper has complied in good faith, wikh &l
tions of this Agreemehit. The decision of ahy ?‘&é :
Council phall be appealable to the City Coupel i
Council ox ite Qebighée firds and determines that Developer has not
complied with the te¥md, and conditions of this Agreement, then City
may declare a default by Developer in accordance with Section 8
herein. City may exercise its rights and remedies relating to any
‘such event of default only after the period for curing a default’ as
sst forth in Section 8 has expired without cure of the default.
The costs igeurred by City in connection with the Annual Review
process shall be paid by the Developer. ‘

ghe terms and condi-
mee of the City
. If the City

9.3 L Bidade  For Ky a4, OLEY, upen
peveloper, shall provide Dev By of any éiﬁﬁm.
reports and documents te be used Br ¥&l ied upon 4 conl

1, wedad

’ to the extépt gmﬁe il atied -t
concerring DeVELapaY.E performants Wewgundey, pripr te any |

annual Review and j
) 411 be permitted an opportunity to respond to

review. Developer BEA

’
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‘superior and s

ol o )
. » -

City’a evaluatiBh @f #ks pexformance, , eit}

P fistatément, at Devel

r ovally at a public
hearing or in a WESEES) '

ik g alaction,

£ et

9.4 . PDe¥eifdisgne oF 14 e, With respect to each year
in which City approyes Develope domplidnce with this Agreement,
City shall, ypouw written request by Developer, provide Developer
with a written certificite of good faith compliance within thirty
(30) days of City’s recéipt of beveloper*s request for same.’

)

10,1 - Encumbranced on the DPrejentcy

agree that thig Agreédfient shall not Prévéft en limit Developer, in
any manner, at veloper’s ‘sole and abgeliite discretion, from
encumbering the Propgerty or any portion thefesf of any improvements
thereon with any Morffage securing Financing with respect to the

construction, development, use, Or operation of the Project.

10.2 |, -;m - o g 31}

senior to the lien of any Mértgage, Notwithstanding
the foregoing, no breddh of this Agreement shall defeat, render
invalid, diminigh or #tfipair the lien of any Moxtgaye made in good
faith and. for value, and any acquisition or acceptance of title or
any right or interest fn or with respect to the Property or any
portion thereef by & Moxtgagee (whether puysuant to foxeclosure,

trustee’s sale, deed in.lieu of foréclosute, lease termindtion or

othexwise) shall be wibject to all of the terma and conditions of
this BAgreement and amy  such Mortgagee who takes title to the
Property or anmy portion thereof shall be entitled to the benéfits

arising under this Agreement.

10.3 aggee Not B8liacatdd., Notwithstanding the provi-
siens of thig Sectyeh 10, a Mgrtgagée will not have any obligation
or duty purxsudnt to the terms sek forth in this Agreement to per-
form the obligations of Developer or other affirmative coavenants of
Developer hereunder, or to guarantee such performance, except that
(i) the Mortgagee shall have noé right to develep the Project with-
out fully complying with the terms of this Agreement and (ii) to
the extent that any  covemant to be performed by Developer is a

condition to the performaiice of a covenant by City, the performance

thereof shall. continue to be =a condition prededent to City‘s
performance hereunder. : . '

X L

P j, .
to

Cure. Each Mortgagee a

T s ) s o
G MOVt

, upon Written re

a eat; city,
Anriual Review and of any default by Developer of its obligatigns
set forth in this Agreement. Each Mortgagee shall have a further
right, but not an ®bligation, to cure such default within sixty
(60) days after receipt of such notice or, if such default can only
pe remedied or cured by such Mortgagee upon obtaining possession o

the Property, such Meortgagee shall have the right to seek to obtain

possession with diligence and contipuity through a receiver or’

$I8A062266-01 6473 14ET45.17 02698 -33-

glierty.  The Parties hereto .

- Thi.s Agreement‘ Bhall be .

‘ t be en-
titled to receive wiitten notice from City of the results of the

12-05-17 /1 7TA-97




*

{.

.
) 3
¥ .
. L X .
- i
.

otherwise, and to remefy or cure such default within sixty (60)

days after obbaifidng pbssession, .and, éxcept .in cage of emergerncy

l

]

or to protect theé pubiicshealth or safebyy ¥
any of itpg judlclal remedies set fortly in
expiration’ of such sixty (60) day period; p¥
in the case of a dafa

. Agraefignt until

ded, howewer, that

: k¥ which cannot wibh gnce be remedled or
cured, or the refiedy-gr ourd of which &g pe commenced, within
such sixty (60) da¥-period, the Mortgagee shall have such addition-
al time as is reasonably necessary to remedy oxr cure such default.

10.5  BAnkEuptsy, Notwithstanding ‘ghe. foregobing provisions
of this Section 10, if any Mortgagee is prhibited from commencing
or proseduting forgglpsure or other appropriate. proceedings in the

natuye thereof by .any injunction issued by ‘any. coprt or by reason

of any agtion by ahy <ourt having jurigdiction of any bankruptoy or -

insolvency proceeding imvolving Developer, the times. specified in
Seotion 10.4 for commencing or prosecuting foreglosure ox other
proceedings shall ke extended for the period of the prohibition.
In addition; if thie Agreement.is rejected by Developer or other-
wise terminated in connection with any suck proceeding, then upon

_the regquest of any Mortgages, -a new deévelopment agreement upon the

game terms and corditjops sst forth in this RAgreement  shall, be
entered into between “uch Moxtgagee and City. ' :

C11.1° Hisgioes B B TS oF Agwsefgitt. Following an
assignment or transfey, of any of the rights &nd intérests of Davel-
~oper set forth in thig Agreement, the assignee’s exercise, use, and
enjoyment of the Preperty shall eontinue to be subject to the terms

of this Agreément te the same extent as if the assignee or trans-.

feree ware Developef. .

. Rele - Upon ‘the written consent of
City to the partial rx léte assignment of this Agreement. (which

"Eomplet, :
consent shall not be Unteasonably withhgld) and the express written
assumption of such adgigned obligations of Developer under this
Agreement by the assignee, Developer shall be relieved of its legal

- duty te perform the assigned obligations set forth in this Agree-

ment, except to the extent Developer is in default hereunder prior
te said transfer, . i

v .

PEle po pesifentynl. B dar., Nothing herein shall
prevént Developer tom sellifig of transferring a portion. of the
Résidential - Area for residential development to .a residential
builder for constructiom of residential andits in accoxdance with

5 o e

'“the termg of this Agreement, provided that such trsnsfer is in,

compliance. with applicable. provisions of law, ineluding the
gubdivigion Map Act, and the transferee enters .into appropriate
agreements with City te assure that all development obligations amd
restrictions ‘hersunder related to such portion of the Property will
be met.- ' » .

' ¥
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11.4 Salp b Gomiseel gl Rutddas. 'Nothing hereih shall pre- -
vent Developel fIdin séfllhg or transferring m pertion of the Com-
meércial Aréa for commercial development te a'commercial builder or
user for e:gngd;mct-ipn of commercial :bmpisdvement.é in accordance with
the texms of this Agreément, provided Ehat such transfer is in com-
pliande with applivdble provisions of law, including the subdivi -
sien Map Act, and the traniferee enters into appropriate agreements
with City to assure that all development obligations and restric-
tions hereunder related to’such portion of the Property will be
mek .. : L N

ZHSupanud, Developer shall procwre and maintain, at
all times during the Tewm when actual: wérk om tRe Project is being
performed’ by Develeper qr its contractors or” subcontractors, in a
form and content satisfactory to City, the following policies of

insurance: . _ ,

3

: (i) golnmibaee. A

3:: "'_,:.'@ 5o%E i b :.‘ . .

B ‘ ‘_'71'.’fo insurance writte
mount: not less than Five
. Million Dollars (§5,000,000.00) combined single limits.

o (1) Hovonobile: Tnsuwsise, A& policy of compre-
hensive  autoffighile liability. ingurance written on a per
occurrenee bagis in anh anount ¥ot less than- either (n)
bodily insuranc¢e liability limite of Two Million Dollars
($2,000,000,00) - per . person and Two Million Dollars
($2,000,000.1 tgb&' oCcuEEBREE anfl fRoperty @AWAGE liability
limits of Fijd Bundred “PHSUNEnG ‘Peldrs (ﬁﬁﬁ?ﬁgﬁn.oo) per
occurrence apd Rive Hundred Thousand Dollars (£500,000,00)
in the mysvegabte or (B) comiEnsd Altyle gkit J4abddity of
Two Milliow WHellars ($2.09G,000.80F. Sald poldey shall
include covetagé for owned, non-owned, leased, and hired
cara. ' '

{idiiy u..?‘.L phpEreation Ibupises. A policy of
workers’ compénsation insurance ih such amoutlt as will fully

comply with the laws of the Htate of California. -

The _policiq,s of "ipsurahce required i:;}‘ this Agreement shall be
satisfactory only if issued by companies qualified to.-do business

.in Califernia and rated "A:VII* or better in the most recent edi-

tion of Best's Insurance Guide., All of the -aforedescribed policies
of insurance shall b primary nsugamve §43 shall name Sivar :
officlalg and employses as ad ft;gim 1 lbmareds. The ipsa¥en

walve all rights of subroggtion and copstribution it may have
against City and its ingupsFe. All of said policies of imsurance
shall provide that said insurance may not be amended or cancelled
without providing thirty (30) days’ prior written notice to Cicy.
In the event any of said policies of insurance are cancelled,
Developer shall, prjor to the cancellatién date, submit new evi-

SROSOQISATAS urzdpe . 38
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indemnity provisions set
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dence of insurance in copformance with thig dection 12.1. No work

“ to be perfoimed. by Developer pursuant to Ehia Kgpeement shall com-
.mence until Developer has provided City with gertificates of insur-

ance oY appropriste insurance binders evidencing the above insur-

ande eoverage and sald certificates or .pirders are approved by
Ccity; provided, however, that notwithstanding the foregoing, Devel-

oper shall be permitted to self-insure provided Developer submits
to City evidsnce sstisfactory to City that bevéleper’s net worth

exceeds One Hundred. Million Dollars ($100, 000,000.00) .and Developer .

complies with all obher reguirement of City Amposed as conditions

to City’'s approvidl of Developer’s self insurance.

12.2

12.2.1 P

Developer agrees to Gndémnify enid, and held harmless City aﬁ&

its elected and ;appoinued bdards, commizsions, officers, -agents,’

and employees Erom and against any and all actioms, suits, cldimsg,
liabilities, losses, ‘damages, penalties, obligations, and expenses
{inoluding but mot himited to attorneys’ fees and costs) which may

arige, directly or indiractly, from the acts, omissions, or opara- =

tions of Developer or Developer’s agents, eontractors, subcontrac-
tors, agents, or employees pursuant to Ehis Agreemént, City shall
provide. Develgper with notice of the pendency of any . euch action
and request thdt Developer defend such agtion, If Developer faiis
to do. 85, City may defenmd the action and peveloper shall pay the
cost thereof. The provigions of this Bection 12.2.1 shall not

the willful misconduot or-sole active negliderice of City, or City’s
officers, officials, agents, employees ox representatives.

apply to the extent sach .damage, - 1iability oxr claim is caused by

12.2.2 o) \{—: .
" forth

_ this Agreement shall survive
termination of this Adgreement. _ . _

*

The provisions of this BAgreement shall

constitute covenants which shall run with the land comprising the
Property fox the bedefit thiereof, and the buxdens and benefite

hereef shall bind and inure to the benefit of a'gich of the Parties
hereto and all suctessors in interest to the Parties hereto.

y Hdveemerit. This Agreement constififfes the en-
B and agreenent of the Rarties and 4 juperaedes all
previous megotiations, discussions, ind agreements between  the
Parties with respect to all or part of the subject matter” hexeof.
No parol evidence of, any prior or othef agreement shall be ‘pexmit-
ted Lo contradict or vary the terms of this Agreement.. ‘

13.2

13.3 - Litsehbdon (eHigHges. In any judicial proceeding or
arbitration (collectively, "Action®) bétween the Parties seeking
enforcement of any of the terms and provisiona of this Agreement,

P
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[ 1)

the prevalling Parby 4h such Action shall be awarded all of its
actual and & bl gosbe dhd expenses {ilather or nbt the same
would be rgooverdhle punsuant to Gode of Giwil Procedure Seotion
1033,5.0r 1717 1n the absence of this Agreement), including expert
witness feées, attovday’s ‘fees, and vosts of investigation and
preparation prior to the cowmencement of the Actioh. The right to
recover guch cost# &nd expehses shall acorue upon commencement of
thé Action, regardless of whether the Action is prosecuted to a
final judgment ox deeision. : ‘
f .

13.4  Anendfene. Except as exprassly provided in this
Agreement, no amendment to all or any provisiwn of this Agreement .
shall have amy forte or effect unléss setr Torth in writing and
signed by duly authorized representatives of each of the Parties

hereto and recorded in the Official Records®of Orange County.

13.5 . . gongtructive Notice #nd Kopepithnod. Every person who
now or hereaftexr owne or ascquires any ht, title, or interest in
or to any portion of the Project or the Property is and shall be
conclusively deemed to ﬁ‘_ave consented and agreed to every provision
contained herein, whether or not any reference to this Agreement is
contained in .the insfrument by which such person acquired an

interest in the Progect or the Property.

1‘3_'.6 folslo) o] el ; EHe BeghE ¢ i behal BHEMIENGE] BEfiLE.
tiopg. In the even y legal action instituted by any third

party challenging the validity or enforcesbility of any provisién
of this Agreement, the Parties hereby agree to eooperate in defend-

" ing said action as set forth in this Sectisn 13.6. cCity shall have

the right to defehd such’action. City shall have no obligation to
defend any such action, ekcept that if Developer timely provides
City with written notice that Developer has elected to defend the
action, €ity shall not allow any default or judgment to be taken
against it and ghall not enter into any .setilement or compromise
of any claim which has the effect, directly or indirectly, of pro-
hibiting, preventiny, delaying, or Further conditioning or impair-
ing Developer’'s rightis hereiinder. In.additich; if Developer elects
to defend the actioh, City shall provide reasonable asgistance to
Developer, such assrstance to include (i) waking available upon
reasonable notice, and at no cost to Developer, City officials and
employess who are or may be witnesses in.such action, and (ii)
provision of other non-privileged information within the custody oz
control of City that is relevant to the  subject matter of the

Developer shall have the right, but npt the obligation, to
defeid any such action. If Developer defends any such action, it
ghdll indetnify, defend, and hold harmless City and City’s offi-
aials and employees from and against an{claims., losses, or liabil-
ities assessed or awarded againgt City by way of judgment, settle-
ment, or stipulation. In such event, Developer shall further have
‘the right to séttle such action, provided that nothing herein shall
authorize Developer te settle such action on terms that would con-
stitute an amendment or modification of this Agreement unless such

U062356.0164/3148745.17 gz - =37~
0 < .
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amendment or-modif;i«eg%ion is approved by' City in hccprdain,cze with
applicable ikgal nétdk aaritd, and City reddyves ite Full legis-
lative disciébion wiYh ¥esgpect thereto. . 1f DPevelopger does not

defend any, such action, Devéloper shall have no responsibility for
the payment or defemse’ of any claims, losses, or liabilities

incurred by or filed adainst City.

13.7 Waiver, Failure by a Paxty to insist upon the strict
performance of any of the provisions of this Rgreement by the other
Party, or the fa{iﬁpﬁé& a- Party to_gxg;ggf.gg ¢ rights upon the

& hey Paxky, ailzaﬁ-.ncs.-f consEdbuke a waivar of such
Party’s right to ins':té%‘ and demapd sha @% b laned by the other
Party with the terms b his Agreefient thetredftér.

13.8 ,' e #&HE. This Agréemept and all of its
b

e R AR rest
terms, conditiens, ayd provisions are eptered into only for the

o /1Bl
benefit of the Partiew execubing this Agrécment (and any successors

3

in interest), and nop for the benefit of aRy other individual- or

entity.

, spageGRe oy parknslily. City and Developer
Gxiptence of any foxm. 'of - joint venture ox

. 13 . 9 :‘.. . "."‘
hereby renounce. the gl . _
partnership between thent and sgree

p b that nothing contained herein ox
in any document execiite in connection herewith shall be construed
as miking city and Déyeloper joint venturers.or partnexs.

- sagsyabiifey. If any term, provision, coyenant, or.
condition of this Adreement is held by a gourt, of competent juris-
diction to be jinvalid, wveid, or unenforceable) . the remaining pro-
vigions of this Agredrent shall gghtinua.ﬁ.ri; ifl.l force and effect,
anless and to the &¥kedt the pighbs and &b ipns of one or both

Parties has been makeriz Qfgﬁ or 463 { by such holding.
13.11  Euorgkher

& wsd Instrumepts. Each of the Parties

. shall cooperate With AL provide feasonable assiptance to the ather

_ this Agreement .

‘to the extent necesghty to itplement thids, Agresment. Upon the re-

quest of either Party at ahy tike, the othel ‘Party shall promptly
execute, with acknowlédgement or affidayif if reasonably required,
and file or record such required instruments and writings and take
any at¢tions as may be reasenably negessary to implement this Agree-
ment or to evidence or consummate the transactions contemplated by

13.12, Hecomdakion, No later than ten (10) days attexr the
Effective Date of this Agreement, the City Clerk shall recoxrd a-
copy of this Agreement im the Official Regords of the Recorder'’s

Office of Orange County. Developer shall be responsible for all':

recordation fees, if any. .

'

13,13  Paboniél pevkificitie. Either Party hereunder may, at
any time, deliver writtem notice to the othér Party requesting such
Party to certify in writing that, to the best ‘kiowledge of the cer'-
tifying Party, (i) this Agreement is in full force and effect and

' a binding obligation of the Parties, (ii) this Agreement has not

SIRNERZEL-OLGAI1ET4S AT aEI2E/98 -38-
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been amended or modified gither orally ox Ar writinhg, and if se
amepded, fautifving he smindments, and (J83) Lhe femesting Party
iﬂ;ﬁ.ﬁwiﬁ,ﬁﬁéuk.,;p .',ggg | ge of ifig dfy 5%%5 set forth
in :@%& Adfpoehent ox; if in <

and amount of any such defaults. A Party receiving a request here-
under ghall execute and return such certificap®e within fifteen (15)
days ‘following the -réceipt thereof. Any third party including a
Mortgagee ghall be entitled to rely on the Certifigate. ’

vi

th the-laws of the State of California.

13.15 -Copstruction. As used in this Agreement, and as the

gontext. may reguite, Ehs singular includes the plural and vice

versa, and the masculine gender includes the feminine and reuter -

and vicé versa,

LT ‘

13.16 Ngbises. . Any notice or commufiication required here-
under between City atid Developer must be ifi writifig and may be
given either personally or by registered ar certified mail, return
receipt requested. . If given by registered or certified mail, the
game shall be deemed to have beén given and received on the date of
actual receipt by the addregseé designated bereinbelow as the Party
to whom the notice id sent. If persohally delivered, & notice

_ 'shall be deémed th have been given when delivered to the Party to .
whon it ig afdresged, A Party hereto may &t any time, by giving -

‘ten (10} days’ written notice to the other Party hereto, designate
any other addréss in substitution of the address to which such
notice or communicatien ghall be given, Sush motices or communica-
tions shall be given to the Parties' at their addrvesses set forth
below: ' . -

Lity of San Clemente
City Hall

. 100 Avenida Presidio
San Clemente, California 92672
Attn: City Manager
Telephone: (949) 361-8322
Telecopy: (949) 361-8316

Rutan & Tucker, LLP

611 Anton Blvd., Suite 1400
Costa Mesa, California 92626
CAttn: Jeffrey M. Oderman, Esq.
Telephone:; (714) 641-5100
Telecopy: (714) 546-9035

MT, NO. I, LLC

16592 Hale Avenue ,

Irvine, California 92602 .
Attn: William R, Brasher
Telephone: (949) 757-6108
Telecopy: (949) 261-6095

i
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Rl
- formance of itg obld:
- '‘bound, and (v} there s no existing or bhﬁ@&-“"

g3 a‘n‘d repre-
b ig’.) it is
. I 1 (iii) by so
Dgvelops: g | to the provi-
¥ (; Dmreloper’s -en ering into and per-
ns set forth dn this Agriege;zent does. not

legal proceeding’ of _whalch Developer ig aware which cbul prevent
Developer from ﬁ§ into or performing its obligatxons set
forth :Ln this Aj;

13,18 . Pounbksrpavby b6 BERIEIGE. This A z»:'eemant ig exécuted

in four duplica “o¥igina Ls, each of which is deemed to be an ori-

ginal.. This Agreement eonsists of forty-two. &'421) ages and eight

(8) exhibits, attached Hereto and made a pazt hereof by this refer-

ence, all of which coﬁst;:ﬂtute the entire under,s‘tdnding and agree-
mént of the Parties. Said gxh:.bits are identiffed as follows:

4 z%@%*

o)
yielate any provigion of any dther Agreement

A Legal Des‘cr.iption of Property

i B site :

" Legal Desglzipti(m of Cc:a.stal Gemercial Parcel,
Legal Description of Didleya Preserve Parcel
Desgription of Project
Irrevogahle Offer of Dedication
Memozgnfom of. Option Agredient
Memorandun of Option . Agreément

QRaEEYQ

H
o =+

“[signatures on next pagel

SHACTSCOADHSHSTT KR -40- X
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, IN WITNRS_S WHEREOF, City a,nd ‘Deval ar have executed this
Agreement as of the date firat written abo _

*CITY "

i

CITY OF SAN CLE'MENTE
a munic‘ipal corporation

'*DEVELOPRR® -

. " M. NO. I, LLC,-a Galifornia limited
: ’ 1iability cmpa.ny ‘

I

'By: Marblehead coastal, Ine.,
a California cotporation,
dts mana ging member

Dates, ..

SSAIUSTENT e -41-
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_ STATE OF CALIFORNIA ) .
COUNTY OF ORANGE  )SS. ‘ : \
CITY OF SAN CLEMENTIE )

On September 30, I%B,Momme,lomMBudg,pasomﬂyappearedloisRBg@pmomny
known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(s) is/are subscribed to the within instr q:tardach}omdedgedmm-ﬂ;gth?f;hd&pymtd
the same in hisheritheir authotized, capacity(ics), and that by hisheritheir signature(s) on the
mwmﬂwwsbﬂs)wthemﬁtyupohbd:ﬂfofvdﬁchthcwwh(s)mmﬁdﬂw
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"
be * avdor

STATE OF CALIFGRNIA

h

'coun'ry OF |
€ :
0 .I - 4 bEfore mel' s 2 -‘.. . .. e e ..,}’
personally appeared S P T T

kngwh *tio me . (oz: proved o me ~on . the BRE

e Y rpey
.- satisfactory evidenter to be the person{s) whose name{s) ls/are

subgcribed to the within instrument and acknowledged to me that
hé/she/they executed 'the B8ame in his/her/their authorized

'capacit:y(ies), and  that by his/her/theéir sdgnature(s) on the

Anstruyment the persp,n(sv) or the entity upon behalf of which the
-persari(s) acted, executed the instrument.

Wxtness my hancl and official seal,

. ORI

“(seaL] - .;

556) vo be the person(s} whose name(s) dgare
{bed -he within instrument and _acknow-ledged to me that
they - executed the ! gtheir authorized

™ cap sitviies), and that by | ature(s) on the

. insﬁrument the .person(s) or the "entit,y upon behalf of which the

_ person(s) acted, execu ed the instruméent. | F

rreprpnnr gy S -42-

12-05-17  TA-107




ey

EXHIBIT "A"

I

~ That cextain-ﬁaxcel of land being & portion of the Rancho Boca
del la Playa, as shoWn oOn a map thereof recorded June 29, 1887, in
Book 4 Pagies 118 and 119 of patents, Records of Los Angeles County,

California and Portions of Sectiong 29 and 32, Township 8 South,

Rangé 7 West, San Bernardino Meridian, per an official plat of said
land filed in the District Land office. -

SIEMEZ266-D164/31 4874517 A6
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{Attached]
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>
1
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70 DEVELOPMENT AGREEMENT
SIMN062L66-O16473148745,17 WDW2ENE
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P

Rabert Heis, Witllzm

Fros

City of San Clemente

Pluintag 1¥iviston

$10 Calle Negneln
Nuble by . .
Kan Chemenis, TA 32073
Tab (7H) R.383)
Fen 07141 Mi)BIRI
D S R

ILLUSTRATIVE SITE PLAN

EHEAD COASTAL
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" EXHIBIT ®C* . *

THA‘;L’ POR‘I‘ION OF. 'I‘I{E RANCHO B DE LA .PLAYA, IN THE CITY OF SAN .
CLEMENTE, COUNTY OF ORANGE, S ATE OF CALIFORNIA, AS SHOWN ON A MAP
THEREOF RECORﬁED JUNE 29, 1887 IN BOOK 4, PAGES 118 AND 119 OF
PATENTS, RECORﬁS OF LOS ANGELES COUNTY, CALIFORNIA, DESCRIBED AS
FOLLOWS :

BEGINNING AT THE NORTHEASTERLY TERMINUS OF THAT CHERTAIN counsn IN
THE NORTHWESTERLY, ,LINE OF THAT CERTAIN PARCEL DESCRIBED AS THE
npupLEYA RESERVE AREAY IN A DEED RESTRICTION RECORDED MARCH 1B,
1998 AS INSTRUMENT NO. 15980153575 OF OEFIJTAL RECORDS IN SATID
OFFICE OF THE ORANGE COUNTY RECORDER AS BEING "SOUTH 45° 06/ 210
WEST 218.75 FEET"; GE NORTH B7° 31' 16" EAST 380,95 FEET TO A
POINT IN .THE NORTHWESTERLY RIGHT-OF-WAY LINE OF AVENIDA PICO
(100.00 FEET WIDE) AS DESCRIBED IN A DOCUMENT RECORDED JANUARY 26,
1970 IN BOOK 9199, . PAGE 281, SAID POINT BEING ON A NON- TANGENT
CURVE CONCAVE SOUTH_EAS‘I‘ERLY mm HAVING A RADIUS OF 650.00 FEET, A
RADIAL LINE OF SAID CURVE FROM SAID POINT BEARS BOUTH 61® 50’ 0st
EAST; THENCE ALONG SAID CURVE AND RIGHT-OF-WAY LINE SOUTHWESTERLY
210, 57 FEET THROUGH A CENTRAL ANGLE OF 18% 33’ 42" TO THE EASTERLY
TERMINUS OF THAT 'CERTAIN' COURSE IN THE NORTHERLY LINE OF PARCEL
M2-101 AS DESCRIBED IN THE FINAL ORDER OF .CONDEMNATION FOR THE
ORBNGE COUNTY FLGOD cpN'I"ROL DISTRICT REUGRDED AUGUST 15, 1963 IN
BOOK 6678, PAGE 15 OF OEFICIAL REQORDS IN SAID OFFICE OF THE ORANGE
COUNTY RECORDER; THENCE ALONG SAID NORTHERLY LINE THROUGH THE
FOLTI.OWING COURSES: 'NORTH 89° 56’ 50" WEST 9.50 FEET; THENCE NORTH
89¢ 06' 09" WEST 344.84 FEET TO THE BEGINNING OF A NON-TANGENT
CURVE CONGAVE sounua% TERLY AND HAVING A RADIUS OF 186.00 FEET, A
RADIAL LINE OF SAID VE FROM SATD POINT BEARS SOUTH 00° 03' 1ov.
WEST; THENCE ALONG EATH CURVE WESTERLY 12.12 FEET THROUGH A CENTRAL
ANGLE OF 03° 43 56" TO AN ANGLE POINT IN THE NORTHEASTERLY LINE OF
SAID DUDLEYA RESERVE XREA PARCEL, SAID ANGLE POINT BEING ON A NON-
TANGENT CURVE CONCAVE SOUTHWESTERLY AND HAVING A RADIUS OF 230.00
FEET, A RADIAL LINE SAID CURVE FROM D POINT BEARS SOUTH 77°
06’ 00" WEST; THENCE LEAVING SAID WESTERLY LINE.OF PARCEL M2-101
AND ALONG SAID NON-TANGENT CURVE NORTHWESTERLY 237.22 REET THROUGH
A CENTRAL ANGLE OF 59° 05/ 39" TO THE POINT OF BEGINNING,

BIT MOU
. TO nmmpm'r AGREEMENT
SIBNA2266.0164/31 45745,17 208/26/98
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IR . COASTAL COMMERCIAL PARCEL |
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RR BOCA DE LA PIAYA %%,
BK, 4, PGS, 118119, PATENIS )
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EXHIBIT "D ’ g

'THAT PORTION OF THE RANCHO BOCA DE LA PLAYA, IN THE CITY OF -SAN

CLEMENTE, COUNTY OF ORANGE, STATE OF CALIFORNIA, AS SHOWN ON'A MAD
'THEREOF RECORDED JUNE 29, 1887 IN BOOK 4, PAGES 118 AND 119 OF
PATENTS, RECORDS OF 0S8 ANGELES COUNTY. CALIFORNIA, DESCRIBED AS

: FOLLOWS :

COMMENCING AT 'I‘HE SOUTHEASTERLY. TERMINUS OF THAT CERTAIN comzssn
SHOWN AS "NORTH 46° 27’ WEST 2807.06 FEET" IN THE SOUTHWESTERLY
LINE OF THE HOWARD LEWLS ‘KRUM PARCEL ON A MAP FILED IN BOOK 12,
PAGE 45 OF RECORDS OF SURVEYS IN THE OFFICE OF THE CQUNTY RECORDER
OF SAID OHANGE COUNTY, SAID TERMINUS ALSO °‘BEING 1IN . THE
NORTHEASTERLY RIGHT~DF-WAY LINE OF CALIFORNLA STATE HIGHwAY AS
DESCRIBED IN A DEED TO THE STATE OF CALIFORNIA, RECORDED

" SEPTEMBER 14, 1929 I'ﬁ BOOK 310, PAGE 297 OF OFFICIAL RECORDS In

SAID OFFICE OF THE ORANGE COUNTY RECORDER, POR THE PURPOSE OF 'THIS

,DESCRIP‘I'ION SAID COURSE SHALL HAVE A BERRING OF NORTH 45° 39’ 11%

WEST, SAID EASTERLY TERMINUS BEING THE BEGINNING OF A CURVE CONCAVE
NORTHEASTERLY AND HAVING A gggms OF 932.31 FEBT; THENCE TANGENT
FROM SAID COURSE SAID AND SAID NORTHEASTERLY RIGHT-OF-
WAY LINE SOUTHEASTERLY 296,07 PEET THROUGH A CENTRAL ANGLE OF 12°
03/ 00"; THENCE RADIALLY FROM SAID CURVE NORTH 32° 17' 49" EAST
5.00. FEET 'TO A POINT ON A CURVE CONCENTRIC WITH AND 5,00 FEET
NORTHEASTERLY FROM LAST SAID CURVE AND THE, TRUE POINT OF BEGINNING;
THENCE ALONG SAID CONGENTRIC CURVE, BASTERLY 382.42 FEET THROUGH A
CENTRAL ANGLE OF 23° 37/ 42* TO THE WESTERLY LINE OF PARCEL M2-101
AS DESCRIBED IN THE FINAL ORDER OF CONDEMNATION FOR THE. ORANGE
COUNTY FLOOD CONTROL DISTRICT RECORDED AUGUST 15, 1963 IN BOOK
6678, PRGE 15 OF OFFICIAL RECORDS IN SAID OFFICE OF THE ORANGE
COUNTY RECORDER; THENCE NON-TANGENT FROM SAID CURVE, ALONG SAID
WESTERLY LINE NORTH 13° 44’ 16" -EAST 74.52 FEET TO A POINT ON A
NON-TANGENT CURVE CONCAVE SOUTHEASTERLY AND HAVING A RADIUS OF
186.00 FEET, A RADIAL LINE OF SAID CURVE FROM SAID POINT BEARS
SOUTH 76° 16’ 34" EAST; THENCE ALONG SAID CURVE AND WESTERLY LINE
NORTHERLY 235.67 'FRET THROUGH A CENTRAL ANGLE OF 72° 35’ 49Y TO A

" POINT ON A NON-TANG?ENI‘ CURVE CONCAVE SOUTHWESTERLY AND HAVING A

RADIUS OF 230,00 FEET, A RADIAL LINE OF SAID CURVE FROM SAID POINT
BEARS SOUTH 772 06 00 WEST; THENCE ALONG SAID CURVE NORTHWESTERLY
237.22 FEET THROUGH A CENTRAL ANGLE OF 59° 05’ 39"; THENCE NON- |
TANGENT FROM SAID CURVE SOUTH 45° 06’ 21" WEST 218.75 FEET; THENCE
SOUTH '73° 47‘ 54" WEST 222,82 FEET; THENCE SOU'I'H 32° 17' 49* WEST
37.66 FEET TO THE TRUE POINT OF BEGENNING.

« TO DEVELOPMENT AGREMNT
SIBIOGLI66-016A314%745.17 adBi20i98
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EXHIBIT "F*

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

City of San Clemente
100 Avenida Presidio
gan Clemente, CA 92672
Attn: City Clerk

- Thig Irrevacable Offex of Dedicatiod
is "recorded at the request and fozr
the benefit of  the ity of San
Clemente and &g exempt frgm the
payment of a reqording fee pursuant
to Goveinment' Code § €103,

SITY OF SAN CLEMENTE

BY e
[ ¥ N
ST v —

e

" o

M

IRREVOCABLE OFFER OF DEDICATION

T FOR VALUABLE CONSIDERATION, receipt of which is hereby
acknowledged, MT. NO. 'I, LIC, a California limited liability
company, being the owher of that certain real property located in,
the City of San Clemente, Courity of Orange, State of California,
described in Exhibit "A* attached hereto ang incoxporated heréin by
this reference (the "Grantor’s Property®), does hexeby make an
irrevocable offer of dedication of those portions of the Grantor's
Property described in Exhibit *"B* attached hereto and incorporated
herein by this reference (the vDedication Paredl") to the City of
San Clemente, a municipal corporation {("Grantee*), for public
highway, sE#gsk, and utility %S\ Wies, purdlam; to California
Government @sda Section 7050, sulijéer to the prmwisions set forth
hereinbelow. - ) -

. Grantee shall have the vright to accept this offer of

dedication ,at the time Grantee reasonably <determines that the
pedication Parcel is needed to accommodate road improvements.

As used herein, the term *Grantor" shall include any successor
or aseign to the right, title, and interest of MT. NO: I, LLC, a
California limited liability company, with respect to Grantor's
Property. ' '

f

TBIT "EN
. TO DEVELGPMENT AGREEMENT
* SABKGE266-0164/3148745,17 $8/16/98 : : .
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* ¥

Grantee shall dncur no- liability with respect to this offér of
dedication and &hall not assume any responsibility for _the -
Dedication Pavcel until the offer hag been a¢cepted by Grantesd,

The prov_‘i,._lgs‘_,'qng_‘ of this Irrevocable Offer of Dedicat_ioxi ahall
enefdt: of mpd be ‘}::E;nﬁmg;g upot the heirs, successors,
4 of the parties hereto,

agsigns, and pefsonal representative

Dated: . . ... ‘MT. NO, I, LLC, a California
T, limited liability company

By: Marblehead Coastal, Inc.,
= - © & Californla corporation,
' its managing member

L L LR SRS S £ Sy .

BY i

g 1 L

SILOGTEOL64 A 4OTAS. T 25t “2<
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*

STATE OF CALIFORNIA <
) 58,
COUNTY OF

‘1“ . . * 'i ‘
1998, beforeme, .

"

Not axy PARTES, PEFRGRATLY sppeared T Lo

f;oersonal- ;7 knQ m‘*"‘téo Te "*TGZ‘ i:iroVed sto “Wme on the basis'af

satisfactory evidence) to be the pexsonis) whose name (8} is/are
gubseribed ‘to the within instrument anc’r aoknowledged to me that
he/she/they - exem;ted the same in ‘his/her/theixr authorized

capacity (ies), @Hd that by his/hex/their
instrument the jp@wpgon(s) or the entity upon

person(s) .acted, executed the instrument,

Witness my hand and official seal.

signature (s}
behalf of which the

on the

. ‘Wotary Bublic

[SEAL} h

SIS/0GZHSD16H/IANTAS. T AOR2EDR -3-
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EXHIBIT "AY

That certain patcel of land being a portion of the Rancho Boca
del la Playa, as shown -on a map thereof recorded June 29, 1887, in
Book ¢ Pages 118 and 119 of Patents, Records of Los Angeles County,
California and Portions of Sections 29 and 32, Township 8 South,
Range 7 West, San Bermiidino Meridian, per an gfficial plat of said
land filed. in the Distirict Fand office.

T "A¥ :
: TO IRREVOCABLE OFFER OF DEDICATION
SIVOSI266-016M3IAE743,17 0812698 _ : :
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EXHIBIT “pw !

ROBERT 'tsms WILLIAM rnoSr & ASSOCIATES
14725 Alton Parkway
Irvine, CA 92618
June 16, 1998

" N 30451-03 .
' Page 1 of 1 -
LEGAI. DESCRIPTION o v

PROFDSED A\'Eﬂlbﬁ ’IIS'IA HERNOSA 1'0 BE
DEDICATED T0 THE STATE OF CALIFORNTA
HITHIN THE HARBLﬂIEAD COASTAL PROJECT

Tan Ei‘l‘ﬂﬂﬁd 16 tHE City OF § an 61 te, é‘nﬂnt f
Iy S Ga A
e &, Pa 0
Aigetes i:tﬁm% ] i?mia. desa:" (Bl %wg

m gnts, r%tmgs

COMMENCING at the 1ntemec,t.Len of the,squihm g

“Hugo Fgrites ﬁi ﬁEes’ inap Filed 11 dook 1), Pagh 20 oF Recor

in the 0Ff ql mrg,a, WUk Raeordar o ¢ Rout Sv 1§ e ‘
certain ; i‘ﬁa‘l o anfl daseribed i Parcel 1 ﬂﬁ gndad) of
Condemnation for the St ft{llifbrﬁi’a,_,_mﬁ_ ded Noveober

Page 488 of Offfcial. i s o &

along said suuthwester‘ly"
non=tapger X <Lil)
ne of st -’GEI

radial: 14n 0, Cupys from 5 5&‘ E‘t"; %ﬁ ﬁi""t
being THE TRUE POY gmﬁ alt f 3%, :
metérs through a ceﬁtral ' ',1e nf 11"931,_ h urve
North 72°59'34% West 35&_,  fleters to_a pbint on a nﬁn-tangent corve toncave
soytheasterly and having a radfus of 409,346 - pEtars, 4 ish;t al Tine of said cupve
from said point bears South 74°33'05* East; ; alpng gﬂd £urve northeasterly
36*462 meters thrtiligh a central fa{ag’{g of 05% 93%-‘« fhence nonnit&ngéﬁt from said
curve’ South 68°3340§ East 1,128 @gté- _to-a point on 3 non-tangent curve concave
southeasterly and havijd & t&dius of Ha‘iﬁfe} meters), 8 radiel g pf satd cup
from said point bears Qﬁh G8°57430% Fasty thenes ?an §&‘i§- x:”uWe Pf!lﬁaﬁtefy
49,413 meters through éa o] &ﬂglﬁ of J67EE*§5% ih

cufve North 29°34 26" .Bast 32,343 mareis th Hdid saﬁggi

 souttiwesterly Tine South 45°B6*¥34Y Eagt

thence along §AY
POINT OF BEGENNT

Uniess otherwise noted, all bearmgs and distam:es in this description are metric

grid based on the California Coordipate System, (CCS83) Zone VI NAD 1983 (1991.35

g .L.S. (;Pg Adjustment). Fo obtain ground diskaintes, divide the distances herein by
99994 5
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: pproposed Avenida Vista Hermosa,

£
P - !l‘
.

Robert Bein, William Frost & ASsociates

to be dedicated to the State of California
within thie Marblehead Coastal Project

+

CONTAINING: '3122.210 Square Meters, more or Jess. )

-

SUBJECT T0 al¥ Covenants, Rights, Rights-of-Way and Easements of Record,

EXHIBIT "B* attached and by this reference made a part hereof,

EXEIBIT *B*

)

June 16, 1398
JN 30361-03
Page 2 of 2
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SKETCH FO ACCONPANY- A

LEGAL DESCRIFTION FOR

_PROPOSED AVENIDA VISTA HERMOSA
TO BE DEDICATED TO THE STATE OF

CALIFORNIA WITHIN THE MAEBLEHEAD
COASTAL PROJECT.

. SONTAlNING: 3122:210 soum METERSE il
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EXHIBIT “G-1*

RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO: .

City of San Clemente
. city Hall
100 Avenida Presidio
San Clemente, California 92672
Attn: City Manager

R R

uhazﬁwo&h&:kxlna&f’mé

This Memorandqm of Option Agréement
¥ . is récorded at the request and for B
) . the benefit ‘of the city of Ban -
\ "L . ' Clemente and is exempt From the -
. ‘ payment of ‘3 recording fes pursuant
to Goveminent  Code § 6103, ]

CITY OF SAN GLEMENTE

By: ...
Itaa

Dat‘ad 5

TON. .
(coastal Commercial Paycel):

By this Memorandum of Option Agreement dated y
"MT. NO. I, LLG, a Califormia .limited 11ab111ty Company
{"Op 1oﬁor"), and the City of San Clemente, a Galifornia munic1pa1
corporatlon ('Optlonee'), agree as follows- , .

1. ~ Optionor grants to,Optionee the right Lo acquire, on the >
terms and conditions stated in that cdertain Development Agréement
for Marblehead Coastal Property dated _ , 1998 (the
;“Developmant Agreement"}, that certain real proparty located in the
City of San Clemente, County’ of Orange, Stéte of California, as
more, particularly descxibed in Exhibit , 'A% attached hereto and
incoxporated herein by thig reference (the *Coastal Copmercial
Parcel®). The terms of the Development Agreement relating'to the
Coastdl Commercial Parcel are incorporated herein by réferende as
1f EFully set forth,

2. ghls opELSH must be Bxgrciged by Optionee on 6r before
the date thit is oH& (1) year ¥sllowdng the date Optionee issues’
the first grading permit (exclusive of any grading permits issued
for the Vista Hermosa Improvements) for any property located within
the Residehtial Area or the Commercial Area {(as those terms are
.defined in the Dévelopment Agreement) (the °"Option Date*}, but in

'EXHIBIT.YG-1" -
TO .DEVELOPMENT AGREEMENT
SIBNOBIIEETIGAIA148T4S, )T DA
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EXHIBIT "A® 4
LEGAL DESCRIPTION

ar
i

THAT PORTLON OF THE RANCHO BOCA DE LA PLAYA, IN THE CITY OF SAN

'CLEMENTE, COUNTY OF ORANGE, STATE OF CALIFORNIA, AS SHOWN ON A MAP
THEREOF RECORDED JUNE 29, 1887 IN BOOK 4, PAGES 118 AND 119 OF .

PATENTS, RECORDS OF LOS ANGELES COUNTY, CALIFORNIA, DESCRIBED AS
FOLLOWS : .

BEGINNING AT TI-IE NORTHEAS'I‘ERLY TERMINUS OF THAT CERTAIN COURSE IN
THE JI(‘()R‘I‘HI,'IEB'I‘ERL‘J! LINE OF THAT CERTAIN PARCEL DESCRIBED AS THE
"DUDLEYA RESERVE AREAM IN A DEED RES'I‘RIC‘I?I‘GN RECORDED MARCH 18,
1998 'AS INSTRUMENT NO 19980183575 OF OFFICIAL RECORDS IN SAID
OFFICE QF THE ORANGE COUNTY RECORDER AS BEING "SOUTH 45° 06' 21%

- WEST 218.75 FEE‘I‘" THENCE NORTH 67° 31’/ 16" EAST 3B0.99 FEET TO A

POINT IN THE NORTHWESTERLY RIGHT-OF-WAY LINE OF AVENIDA PICO
{100.00 FEET WIDE) A% DESCRIBED IN A DOCUMENT RECORDED JANUARY 26,
1870 IN BOOK 9199, ?KGE 281, SAID POINT BEING ON A NON- TANGENT
CURVE CONCAVE SOUTHEASTERLY AND HAVING A RADIUS OF 650, 00 FEET, A
RADIAL LINE OF SAID GURVE FROM SAID POINT REARS SOUTH 61° 50' 05¢
EAST; THENCE ALONG SAID CURVE AND RIGHT-OF-WAY LINE SOUTI-IWESTERLY
210,57 FEET THROUGH A CENTF.AL ANGLE OF 18° 33' 42% T0O THE EASTERLY
TERMINUS OF THAT CER'I‘AI,N COURSE IN THE NOQREHERLY LINE OF PARCEL
M2-101 AS DESCRIBED IN THE FINAL ORDER QF CONDEMNATION FOR THE
ORANGE COURTY LGQD OON’I‘RGL DISTRICT RECORDED AUGUST 15, 1963 IN
BOOK 6678, PAGE 15 OF OFFICIAL RECORDS IN $AID OFFICE OF THE ORANGE
COUNTY RECORDER THENCE ALONG SAID NORTHERLY LINE 'I'HROUGH ‘THE
FOLLOWING CO S: NORTH 89° 56’ 50" WEST 3.50 FEET; THENCE NORTH
89° 06* 09" WEST 144.84 FEET TO THE BEGINNING OF A NON - 'I‘ANGENT
CURVE CONCAVE SOUTHEASTERLY AND HAVING A RADI‘;?S OF 186.00 FEET, A

RADIAL LINE OF SAID CURVE FROM SAID POINT BEARS SOUTH 00° 03/ 10".

WEST; THENCE ALONG SAID CURVE WESTERLY 12.12 FBET THROUGH A CENTRAL
BNGLE OF 03° 43’ 56" TO AN ANGLE POINT IN THE NORTHEASTERLY LINE OF
SAID DUDLEYA RESERVE AREA DARCEL, SAID ANGLE POINT BEING ON A NON-
TANGENT CURVE, CONCAVE SOUTHWESTERLY AND HAVING A RADIUS OF 230.00
FEET, A RADIAL LINE OF SAID CURVE FROM SAID' POINT BEARS SOUTH 77°
06’ 00" WEST; THENCE LEAVING SAID WESTERLY LINE OF PARCEL M2-101
AND ALONG SAID NON-TANGENT CURVE NORTHWESTERLY 237,22 FEET THROUGH
A CENTRAL, ANGLE o'a 59° 05’ 3%% TO THE POINT OF BEGINNING

EXHIBI!
TO MEMORANDUM OF OPTION AGREEMENT

SIRN62266-016473 146745, 17 alB126/98
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o NSTIEE

Re BOCA DE IA PLATA 9%
" BK. 4, PGS. 118-119, PAYENTE N
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no event later than the date that is twenty years after the date
this Memorandum of Option AgrEement is recorded.

3. Unless a memorandwm extending the abcrve option is exe-
cuted by all partles to the Development Agreement, or their
gsuccessors in interest, and recorded before 5:00 p.m. on the Option
pate, -£his uent g§“1g be of no effent against the payeons who
wonld Gihbérwise be sifedted by it upder California Givil Code
Sections 1213 to 1220, ag thoge sections may hereal:‘ter ba amended.

Pated: _. . .....;_,;_,j.,, 1998

oo, o " MP. NO. I, LLC, a California limited
) lz.abilxty‘ company

By Marblehead (;.‘oasl:al Inc.,
a California co Eoration,
its managing

Date: i l B B e e e SRR g

Itss_ .. .. e e e e

BYi oo oo oo iz i i s

Its:,.;_..'.; e o G R

igptionor"

CITY OF SAN CIAEMENTE, a California
municipal corporat;ion

i K .

BYS i S i it e,

Itg: . - - e e TR

‘ ' *Optionee"

SHOE266.0L43URTS.TT 40269 -2~
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| STATE OF CALTIFORNIA )

 pErsonajiy

¢ [

'COUNTY OF )

: on . . before me, . - >
personally appeared _ ... ... . . " o T

[ poroa e m e Sy oo Tr— e el

o
e e T

S to me, (oF Drov

. d

Jdy Know Vel "EE Me On LHe babis oF BALAB.
factory evidence) to 'be the petrson(s) whose nane(s) is/are .
subgcribed to the within instrument and acknowledged to me that
‘he/she/they exdcubted the dsame in his/her/their authorized

- capacity(ies), and that by his/he¥/their signatures(s) on the

ingtrument the pergon{s) .or the entity upen behalf of which the
person(s) acted, executed thé instriment, . ;

Witness my hand und official seal.

NGEATy PUbILE T
ASEAL] —

STATE OF CALIFORNTA b« )
.o ) .. 1 ss.
COUR_"I‘Y OF i

On before me, I
personally e
Detachally Knowh 0 e of” Drsved 5 Te on tEE BasTs of satisT
factory evidenct) to be the person(s) whose mname{s) is/are
subscribed to the yifhin inetyument and gdkmowiedqed to me that
he/shé/they execubgd the same. in hislherftheir autborized
capacity(ies}); amd that by his/her/their signatures(s) on the
instrument the persom(s) or the entity upon behalf of which the
person(s) acted, ex'(e‘cﬁ‘f:.ed the instrument.

'Wit;'ne,ss my }iahd and official seal. : a
[SEAL]

SIS0 64314874547 20BI268 _ #3s

. | R  12:0517/7A127 -




L o ~ ATTACHMENT 5

JUN 24 2003

W&““ﬁ § i, of th oy
Jv AUST .

—

SUPBRIOR COURT OF THE STATE OF CALIFORNIA
' FOR'THE COUNTY OF ORANGE

W W =1 ;N s W 8

—
L=

(¢ {5an CLEMENTE CITIZENSFOR - | Case No, 07CCO1287,
|INTESRITY IN DEVELOFMENT, a J
12 qmu rated California nop-profit . ASSIGNED Fon ALL PURPOSES TO: )
diom, DL, BAUER |
13‘ POﬁﬁtmer,
‘14

V.

CITY OF §AN CLEMENTE, CITY COUNCIL Celify nﬁnEnvmmmtalQuahtyA Puibl
OF THE CITY OF BAN CLEMENTE, DOES 1 k Cade § 21000 et seq, mg’mc ¢

through 50, inclusiye, . Local Rnle 431
| . Respondeats,
& VILLA SAN CLEMENTE, LLC,
" Rea} Pasty in Interss,
24
25 ‘
268
.27
28 !
e REVISED PROPOSED] PEREMFTORY WedT OF VANDAMUS
pi
(¥

1 2-055;71%3
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16
17

18y

19

21

A1

26
27
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O RESPONDENTS THE CTrY OF SAN CLEMENTE AND THE CITY
COUNCIL OF THE CITY OF 8AN CLEMENTE ("RESPONDENTS");
WHEREAS, on fg < 1lp , 2{?08, jﬁdgmen! having been exdered fn this
sctlon, orderug that @ Peremptory Wit of Mandarmus be dssued from this Court,
© YOU AR HEREBY COMMANDED 10 sctasdo tho desision approving th freswey
oriented signags po:ﬁm of Sign Bxcoption Permit 06-402 in Resolution No, 07-11 dated ofs or
about Februaty 20,2007, which proceedings are hereby renanded 1o you for consideration in light
of the Courts snirato order of May 22, 2008, Nothing in this Writ ahell ikt or sonvol i any way
the discretion legally vested in you, '

YOU ARE PURTHER COMMANDED to imeks asd file  foturn to this Wit on ot befory
G-100F , 2008, setiing forth whay you have done to comply, :

A
ofthe Court > :

_ -t -
P ins  TREVTSED PROPOSED] PERRMETORY WRIT OF MANDAVOS

12-05-17 pTgirde
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ATTACHMENT 6

City Council Meeting Minutes — September 2, 2008 R o rmgema J

CONSENT CALENDAR
5K ' :

K. Rescinding of the Freeway-Oriented Portion of Marblehead Coastal Plaza San
Clemente Sign E ception Per jit 064 .

MOTION BY COUNCWLMEMBER KNOBLOCK SECOND BY COUNCILMEMBER
EGGLESTON, CARRIED 5-0, to adopt Resolution No, 08-78 entitled A RESOLUTION
OF THE QJTY COUNCIL OF THE CITY OF SAN CLEMENTE, CALIFORNIA, RESCINDING
THE FREEWAY ORIENTED SFGN PORTION OF STGN EXCEPTFON PERMIT 06-402
FOR MARBLEHEAD COASTAL PLAZA SAN CLEMENTE MASTER SIGN PROGRAM,

12-05-17 / 7TA-130




RESOLUTION NO, 08-78

. ARESOLUTIGN OF THE CITY COUNCIL QF THD CITY
OF 8AN CLEMENTE, CALIFORNIA, RESCINDING THE FREEWAY ORIENTED
SIGN PORTION OF SIGN EXCEPTION PERMIT 06:402 FOR MARBLEHEAD
'COASTAL PLAZA SAN CLEMENTE MASTER STGN PROGRAM

WHEREAS; on February 20, 2007, the City Covucll of the Glty of Seg Clemments -
approyed Resolutfon Mo, 07-11 shich spproved the freeway oticnted slgnage portfon of Sign,
© Exoeptiot Permit 05-402; pnd o | .

WHEREAS, on May 18, 2007, 8an Clemente Citizens for [utggtity in Developthant filed
siflt in Ofangs Cotitity Bupeior Court shallenping the fissway otietited signags portish of Sign
Exoeption Pefrilt 06-402 contalngd i Resolution No. §7-113 sind |
' WHEREAS, the Cotit lssved a Revised Peremptory Wit of Mandamus orderdng the'
City to st ashde its approval of the fiecway oriented slpnage portion of Sign Exception Permit
06-402 contained tn Resolution No. 07-11. : L ,

o o Now THEREPORE, the City Council-of the City of Ban Clemerite heeby résolves ns
- ( ) follows: . :

.;Sﬁs_t_ig!i};_' The City Councll hereby reseinds ifs doofsion approving the freaway
ori¢nted sighage portion of Sign Bxception Perinit 06-402 in Resplution No. (711,

 PASSED AND ADOPTED fhis __org -___dayof_geptasber _, 2008,

M

3 ' 7 \Mayor of the Dty of
- | -Say/Clemente; Chlifornia
ATTEST: ‘ - |

ﬁ % A

CITY CLERK of the Oty of
/ Saii Clettieitte, California

STATE OF CAUIFORNIA )
COUNTY OF ORANGE ) s
CITY OF SAN CLEMENTE)

12-05-17 /1 7TA-131




Resolution No. 08-78 Page 2

I, Joanne Baade, City COtetk of the City of San Qlemente, California, do heteby centify that
Resolution No. 48-78_was adopted at a fegular mgeting of the City Couticil of the City of San

Clemante held on the 5 day of ’Saptadaet‘ 2098 , by the foltowing vags: 0 -

AVES: HAHL, DONCHAK, m.mou, mmmoamzm
NOES: HONE ' o - L

7

ABSENT: wons | - ) "
, A ’ { w i &ﬁ({?
' .Y CLERK offhe City of
San Clemgnte, Celifornla
Appmved asto form;
Miﬁﬂm r‘sw
CifyAttomey

12-05-17 / 7A-132
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Agonda ltem

| Approvals:
' . City Manager _
AGENDA REPORT . - Dept, Aead Jaf \ua .

‘San CuemeNTe Ciry CouncIL MBETING 1 —
- Meeting Date: September 2, 2008 : _

pe———————

Department:
Prepared By;
Subject:

Summary:

Backgrotind:

pale

" Recommended

Action:

Attachmentis:

Notification:

Conimmﬁty Development Department
Jemes 3. Holloway, Director

RESCISSION OF PREVIOUSLY APPROVED FREEWAY ORIENTED SIGNAGE PORTION OF

- MARBLEHEAD COASTAL PLAZA SAN CLEMENTE SIGN EXCEPTION PERMIT 06-402

In its Revised Peremptory Wit of Mandamus filed June 24, 2008, the Superior Coutt of
Oraige County ordered the City of San Clemente to set aside its provious. apptoval of the
freeway oriented signage portion of Sign Exception Permit 06-402 contained in City Council

. Resolutian No, 07-11. Consistent with the Court’s ordet, the City Coungil voted to do so at

its July 15, 2008, City Couscil meeting, This item would formalize the July 15, 2008, vote

aid City Council action by the adoption of & resolution. _
“On 'February 20, 2007, thé'City Cﬁmcil'appfoved R&solution No. 67-’1 1 which _appr_oved the

freeway oriented signage porfion of Sign Exception Permit 06:402 for Marblehead Coastal
Plaza San Clemente. On May 18, 2007, Citizens for Integrity in Developmént filed suit in
the Orange Connty Superior Court. ‘On June 24, 2008, the Court jssued a Revised Petition
for Writ of Mandgstius ordering the City to.set aside its previous approva! of the freeway
oriented signagé pottion of Sign Exception Permit 06-402 it Resolution No. 07-11. The.
attached resolution ferely formatizes City Council’s vote on July 15, 2008, seiting aside the

freeway oriented signiage portion of Sigti Exception Permit 06-402 in Resolation No. 07-11. -~

A copy of the Revised Peremptory Writ of Méndamus js provided as Attachment B.

STAFF RECOMMENDS THAT the City Council adopt the éttaci:e'd tesolution that corresponds '
with the City Council’s previous action rescinding the freeway oriented sign portion of Sign

‘ Exception Permit 06-492 in Resolution No, 07-11.

"~ A. Resolution

B. Supetior Court Revised Peremptory Writ of Mandamus

Steve Craig ~ Craig Realty

. Interested parties — list with City Cierk’s office

f

Community bevélc;pn;ent bopm-tr;:ent

12-0551f 77:-{1 38
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(. ‘ — ATTACHMENT 8

Steven Knoblock

From: Gallardo-Daly, Cecllia [Gallardo-DalyC@san-clemente.org] .
Sent: Wednesday, August 16, 2017 4:44 PM

To: ) Steven Knoblock; Louis Troiani

Cc: Gregg, Amber; Taiga.Takahashi@lw.com; Arml]o Albert
Subject: - Master Sign Program

Dear Steve & Louis,

At the luly 26, 2017 meeting of the Design Review Subcommittee (DRSC), the DRSC raised a question regarding the
entitlements for the Master Sign Program at the Outlets at San Clemente. in 2007, when the City Council approved the
sign permits for {1) intarior signage and (2) exterior freeway oriented signage, they also approved a Master Sign Program
(MSP) (February 20, 2007). The MSP states “Tenants are permitted a maximum primary sign area that is calculated at
1.5 square feet of signage per foot of building frontage.” (MSP Sheet MSP -3.0, General Criteria for Primary Signs — All.
Zones & Districts, #5)

Since the sign code allows 1.0 square feet of slgnage' per foot of building frontage, the 1.5 in fﬁe MSP is an exception.
The DRSC inquired as to the appiicablllty of the 1.5 to the proposed freeway oriented signage, since the sign exception
permit (SEP) for freeway oriented signage was rescinded (SEP 06- 402). The applicant’s position is that since the MSP

was not rescinded, the Outlets have rights to the 1.5 square feet of signage per foot of bultding frontage and are utilizing "

this exception to calculate the sign areas requested as part of the proposed SEP,

We have futther researched this open question for the DRSC and your position that you have rights unde the previously
issued MSP, We dlsagree that you have ahy rights under that MSP, which does not have viability separate from SEP 06-

402,

We agree that you do have certain rights to s?gnage, but with respect to freeway-oriented signage, your rights under the
MSP were “subject to” SEP 06-402. When SEP 06-402 was mvalidated bv the superior court the MSP which was
*authorized by that approval was also mval!dated

“The fact that the Court invalidated the Sign Exception Permit because proper environmental review had not occurred,
mandated that a new SEP be isstied after an environmental impact report was com pleted. An environmental impact
report is only required for discretionary actions. If this was a ministerial matter, no EIR would be required. Therefore
new environmental review and a new SEP is required. The SEP requirements of the SCMC contain highly discfetlonary
criteria, and ﬁndings must be made that the criteria have been met.

The MSP provided that it was “subject to SEP 06-402.” “Subject to” means “conditional upon.” The MSP does not have
continuing viability without SEP 06-402. The MSP may yet be useful if a new SEP is approved and the MSP isused as an
example of what is proposed, and is, again, incorporated by reference as approved by the new SEP. Without an SEP,
however, the MSP has no independent existence. ' '

_ This constitutes my determination on this matter. If you disagree with this determination, you may appeal my decision
to the Planning Commission, using the procedure to obtain and interpretation of an ambiguity {See SCMC §17.84 010
referencing the procedure set forth in §17.84.040) or you might pursue review utiizing SCMC §17.12.140, in either case
review of my decision would go to the Planning Commission, and if you are not satisfied with that determination, to the

City Council.

You may also include in your current application a request to apply the “1.5 squate feet of signage per foot of building
frontage standard” to the praject and that will be reviewed and évaluated against the findings for an SEP.

If you have any questions, please do not hesitate to contact me. ‘
! 12-05-17 / 7A-156




Sincerely,

Cecllia Gallardo-Daly

Community Development Director
949-361-6106

For more infortnation please visit http://www.symanteceloud.com

Confidentiality Notice: The information contairied in this eloctronic e-mail and any accompanying
attachmerit(s) is intended only for the use of the intended recipient and may be confidential and/or privileged. If
any reader of this communication is not the intended recipient, unauthorized use, disclosure or copying is
strictly prohibited, and may be unlawful. If you have received this.communication in error, please immediately
_notify the sender by return e-mail, and delete the original message and all copiés from. your system, Thank you,

This email has been scanned by the Symantec Einail Security.cloud service.
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C . ATTACHMENT 9

2 City bf San Clemente - [ RECEWVED

NOTICE OF APPEAL 0CT 31 21
CITY OF SAN CLEMENTE L
A -
| ARG DRISION

Appellant’s Name: Villa San Clemente LLC

Appellant’s Address: 4100 MacArthur Blvd., Suité 100

Newport Beach, GA 92660

Appellant’s Phone Number: 949-224- 4100 _

Decision'gah{g Appea]ed; Appeal of Inva]:datlon of Master S:gn Program

Decisidn Made By: Planni ing Commission "~

Date of Desision: " October 18, 2017

State basis for the appeal. (Note: only grounds for appeal noted here will be pemntted to
be raised before the appellatc body Failure to staté grounds for appeal will waive the
Appellant’s ab111ty to raise that issue at the appellate hcarmg )

Appeal of Plannmg Commlss:on decision upholdmg the determmatlon by the City
Director of Community Development, Cecilia Gallardo~Daly, that VSC's Master
Slgn Program is no longer valid. This decision was in error for the redsons stated
in the Notice of Appeal to the Planning Commission and its attachments and
exhibits, which are inccrporated herein by this reference, as well as the memo
prowded to the Planning Commtssnon prior to the hearlng, attached hereto as

Exhibit 1.
Appéllant’s signature:
SPACH,CAPALDI & WAGGAMAN LLp
Attorneys for Appellant Vntla San C!emente LLC
2610622660001 | 1-
347729.04 a1 1/2642
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c C

SPACH, CAPALDI & WAGGAMAN, Lip
ATTORNEYS AT Law -
4675 MACARTHUR COURT
, SUITE B5O
NEWPORT BEAGH, CALIFORNIA D2660

PHONE! (849) 8520710
FACSIMILE: (945) B52.0714 .
WEBSITE! WWW.SCWLAW,US ' o ' _ i

October 18, 2017

SENT VIA EMAIL AND U.S.-MA[L '

City of San Clemente

Community Development Dep’t, Planning D1v151on

Attn.; Planning Commission

City of San Clemente

910 Calle Negocio, Suite 100 . | ‘
San-Clemente, CA 92673 o

. Re: ~ Hearing Brief of Villa San Clemente, LLC for Qctober 18, 2017
Planning Commission Hearings Regarding City’s Invalidation of Villa
San Clemente Master Slgn Program .

Dear Planning Comrmssmn :

Villa San Clemente, LLC (“VSC”) subxmts the following in support of its appeal of
the Clty s purported mvahdatlon of VSC’s Master Sign Prograrn

The City’s new assertlon, at this late date that the MSP is mvahd and that the City
Council “revoked” the MSP, is simply incorrect.

The Master Sign Program is approved thrbugh a discretionary sign permit, The
applicable permit for the MSP is therefore DSP 05-176, which was approved in 2006. DSP
05-176 was not challenged and was not set aside by the Court. The conditions of approval
to DSP 05-176 do not “d:sapprove” of the MSP pages relating to freeway signs. When the
City took action in response to Judge Bauer’s ruling, it did not invalidate DSP 05-176.
Rather, the City rescinded City Council Resolution 07-11, which pertained only to the
freeway-oriented sign portion of Sign Exception Permit (“SEP”) 06-402, -

Second, the City’s position, as stated in the August 16, 2017 email of Ms, Ceclha
Gallardo-Daly, the. City’s Community Development Director, appears to intentionally
misquote the MSP fo suppott her unwarranted invalidation of VSC’s MSP, Her reasons for
making this “determination” at this time are unknown, but are consistent with the City’s
pattern of delay regarding the processing of the environmental review for VSC’s permanent
sign application SEP 15-428 (it has been roughly 16 months since the application for SEP
15-428 was deemed complete), and the City’s unrelenting harassment of VSC regarding the
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Letter to Planning Commission :
Appeal of Invalidation of Master Sign Program
October 18, 2017 -

Page 2

temporary banners it has posted to {arovide some level of adileftising until the City ﬁnélly_
completes its review of SEP 15-428; ' ' . o o ‘

Her email incorrectly states that “the MSP specifically states that it was ‘subject to
SEP 06-402.”" The MSP does not say this. The words “subject to” appear throughout the
document not in relation to.SEP 06-402, but usually to note that the illustrated signs and
dimensions were subject'to change depending on the tenant, DSP 05-176 also does not sdy
it is “subject to” SEP 06-402. Resolution 07-10, which relates to the interior signs, states
that the MSP “is subject to” DSP 05-176 and SEP 06-402, but this .only means that the
. additional conditions attached to the SEP approval also attach fo the MSP, It cannot mean
that the MSP itself suddenly does not exist, is invalid, or has “no independent viaiaility,”
because the MSP is subject to a separate approval that was not challenged and remaing in
effect, f.e.,, DSP 05-176. Otherwise, there would be no purpose for a discretionary sign
permit. ‘ | - | '

Most importantly, Ms. Gallardo-Daly did not have the authority to take the action
she. did. She is not the City Planner or the City Council, and cannot somehow-on her own
initiative invalidate the City Council’s approval of VSC’s Master Sign Program. In addition, .
. Section 17.04.040, which Ms, Gallardo-Daly cited (initially erroneously as 17.84.040 but .

subsequently cotrected), - relates to determinations regarding ambiguities in the City’s
Zoning Ordinance. However, the issue of whether and to what extent the MSP is viable
-dees not relate to an ambiguity in the City’s Zoning Ordinance but rather the legal effect of
 the Superior Court’s 2008 writ of mandate and the City’s actions taken in compliance
. therewith. Ms. Gallardo-Day’s August 16th-*“detérmination,” which was not requested by
. VSC, was therefore improper under the San Clemente Municipal Code.

Beécause the City’s position is factually and legally incorrect, and because Ms.
Gallardo-Daly. overstepped her authority, the City’s “determination” that VSC’s Master
Sign Program is now suddenly invalid is without merit and should be overturned,

In her email of August 16, 2017, Ms. Gallardo-Daly, who is not an attorney, took it
upon herself to unilaterally, and without a hearing or a request from VSC, make the
following “determination” regarding the legal effect of the Superior Court’s order of 2008,
more than nine years after the ruling, and after both VSC and the City have proceeded with
the development for years in reliance on both SEP 06-402 and the Mastet Sign Program;

" We have further researched this open quéstion for the DRSC and your position
' that you have rights under the previously issued MSP, We disagree that you have

' VSC initially obtained Temporary On-Site Banner Sign Permits for its temporary signs. Beginning in April
0f 2017, the City has refused to renew its temporary sign permits and has engaged in a non-stop campaign to
try to force VSC to remove its signs, even though permit applications were pending, and VSC has appealed the
City's denial of its temporary sign permits. . L
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Letter to Planning Commission

Appeal of Invalidation of Master Sign Program
October 18, 2017

Page 3

any rights under that MSP which does not have vxablhty separate from SEP 06-
402, ‘

We agree that you do have certain rights to signage, but with r¢spect to 'ﬁ-eeWay-
oriented signage, your rights under the MSP were "subject to" SEP 06-402, -
When SEP 06-402 was invalidated by the superior court, the MSP whxch was
authorlzed by that approval was also invalidated.

The fact that the Court invalidated the Sngn Exception Permit because proper
environmental review had not occurred, mandated that a new SEP be issued after
an’environmental impact report was completed. An environmental impact report

is only required for discretionary actions. If this was a ministerial matter, no EIR
would be requited. Therefors new environmental review and a new SEP is .
required. The SEP requirements of the SCMC contain highly dlscrcttonary
criteria, and findings must be made that the criteria have been met;

The MSP provided that it was "subject to SEP 06-402," "Subject to" means
"conditional upon." The MSP does not have contmumg viability without SEP 06- -
402, The MSP may yet be useful if a new SEP is approved and the MSP is used
" as an example of what is proposed, and is, again, incorporated by reference as
-approved by the new SEP. Without an SEP, however the MSP .has no
independent existence.

- This constitutes my determination on this matter, If you disagree w1th this
determination, you may appeal my decision to the Planning Commission, using -
the procedure to ‘obtain and interpretation of an ambiguity (See SCMC
§17 84,010, referencing the procedure set forth in §17.84. 040) or you mlght
pursue review utilizing SCMC §17.12.140. In either case review of my decision
would go to the Planning Commission, and if you are .hot satisfied with that
determination, to the City Council.

Not only does Ms. Gallardo-DaIy not have the authority to mvahdate VSC’s Master
Sign Program but even if there were some super-secret charter granting staff the unilateral
ablhty to overturn coutt decisions, and prior acts of the City Council, her analysis is fatally
flawed, This unwarranted invalidation of VSC’s Master Sign Program, without authority to
do so, and which is clearly intended to prevent VSC’s freeway- oncnted signs at this Jate -
date, must be overfumed

A. The City’s In vat:dattan of the Master S:gn Program Should Be Reversed Because
the Superior Court Did Not Inivalidate SEP 06—4 02, Only Resolution 07-11

Although the City was ordered to set aside the portion of SEP 06-402 relating to
freeway signs (ie., Resolution 07-11 approving the freeway-oriented sign portion of SEP

06-402) by the Superior Court in May 2008 (San Clemenite Citizens For Integrity In

Deve!opment v. City of San Clemente, et al [OCSC Case No. 07CC01287]), neither the
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Letter to Planning Commission
- Appeal of Invalidation of Master Sign Program
October 18,2017 -

.Page 4 .

City's separate SEP findings nor I')iscre.tionary Sign Permit No, 05-176 associated with the
- Master Sign Program were ever challenged or set aside. : ‘ ‘

_ In fact, the City not only supported its approval of the freeway-oriented sign portion
of the Master Sign Program in the litigation, its attorneys made sure that the Court only set ‘
aside Resolution 07-11, and not SEP 06-402, as the court’s initial order etroneously would
have done. The court revised its’ judgment to make clear that it only invalidated Resolution
07-11, and not SEP 06-402. Resolution 07-11 was set aside solely on the grounds that the

. City’s environmental review of the freeway-otiented on-site advertising signs was
inappropriate for the City to pass Resolution 07-11,

* The- Court did not set aside the findings for granting the SEP, did not state that the
findings were inaccurate, or that Discretionary Sign Permit No. 03-176 or the Master Sign
- Program were in any way defective, The Court merely directed the City to set aside
Resolution. 07-11 and complete the appropriate environmental review of the freeway-
oriented portion of SEP 06-402 before approving it for construction: _

HRkAE

5. A Peremptory Writ of Mandate shall issue from this Court remanding the
proceedings to Respondents [the City] and commanding Respondents to set aside
the decision approving the freeway otiented signage portion of Sign Exception
Permit 06-402 in Resolution No. 07-11 dated on or about Febriiary 20, 2007 and

consider the action in light of the Court's minute order of May 22, 2008.

- 6, Nothing in this Judgnient or in the Writ shall limit or control in any way the
discretion legally vested in Respondents .

(San Clemente Citizens For Integrity In Development v. City of San Clemente, et
al, [0CSC.Case No. 07CC01287], Itern Nos. 5 and 6 from Revised Judgment
Granting Preemptory Writ of Mandamus, dated June 24,2008) - = -

In his May 22, 2008 Minute Order, the court stated the reason it was invalidating
Resolution 07-11 was because the City had failed to perform the appropriate environmental
review of the freeway-oriented signs portion of SEP 06-402. The practical effect of this was
not to invalidate SEP 06-402 as a whole, as the City is now claiming (the original judgmierit
dated June 16, 2008 was amended to make that clear), but only to require the City to step
~ . back, and perform the required environmental review of the freeway-oriented signs portion

of 06-402 before approving those freeway-oriented signs, :

While the City did invalidate Resolution 07-11 fo comply with the judgment and
writ of mandate, # never performed the environmental review of the freeway-oriented
signs for SEP 06-402. Nothing prevented the City from curing the defects in Resolution 07- .
11 by simply conduicting an environmental review as required by the court’s 2008 judgment
and completing the processing of SEP 06-402 for VSC’s freeway-oriented signs; the City
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Letter to Planning Commission '
Appeal of Invalidation of Master Sign Program
October 18, 2017 .

Page 5

just chose to follow a different path by doing nothing, and then later demandmg that VSC
submit a new sign permit apphcatnon SEP 15- 428 that the C:ty has not yet completed
reviewing,

Importantly, VSC and the City have been unplementmg SEP 06-402 and the
Master Sign Program for Outlets’ non-freeway-oriented: sighs since 2007 since the Court
expressly did not invalidate Resolution 07-10 (whieh approved the non—freeway portions of
SEP 06-402), or SEP 06-402 itself,

This comes after a lorig process during which the parties have faithfully been
unplemen’ancr SEP 06-402 and other sign permit applications in reliance on the validity of
the Master Sign Program, and both have spent significant time, money and effort, In
reliance on the approved Master Sign Program, VSC has invested millions of dollars in
infrastructure improvements. The City cannot now deny the validity of the Master Sign
" Program and refuse VSC’s freeway-oriented signs. By its actions repeatedly aﬂ‘nmmo the
Master Sign Program, the City is estopped from now denying its validity.

Thus, Ms Gallardo-Daly s “determination” that the Master Slgn Procram is no
longer valid must be overturned.

B. The City’s Invalidation of the Master Sign Program Is in Vialatton af the
DevelopmentAgreement ‘ '

Before commencing the Project, the then-owner of the Project signed a Developrnent
 Agreement with the City of San Clemente (the “C;ty”) on October 2, 1998. The
‘Development Agreement was entered into to:

'[Plromote and encourage the’ development of the Property by providing
- Developer and future owners and lenders with a greater degree of certainty as to
Developer’s ability to expeditiously and economically complete the Project.

The Development Agreement was supposed to “elnmnate uncertainty in planning
for and secure the orderly development of the Project... : .

With regard to swns the Development Agreement spec1ﬁcally provided e “vested
right to develop the Commereial area in accordance with the development standards and
land uses specific in Sections... (G) Signs. . . of the Specific Plan.”

The Development Acrreement intended to eliminate any uncertamty telated to
signage for the PrOJect by expressly including’ this right to sighs in accordance with the
Spec[ﬁc Plan and a'sign plan, rather than a separate SEP.

Section 3.9 (“Assurances to Developer”) further statés the following:

The Pames acknowledge - that the public benefits to be provided by
Developer to City pursuant to this Agreement, including without limitation
the participation by Developer irf the financing, construction, dedication,
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Letter to Pianﬁing Commission
Appeal of Invalidation of Master Sign Program
October 18, 2017

Page 6

and/or maintenance of certain public improvements and facilities, are in
consideration for and reliance upon assirances that the Property’ can be
" developed in accordance with the terms of this” Agreement. Accordingly,
City agrees that it will not attempt to restrict or limit the development of
the Property in conflict with the provisions of this Agreement [emphasis
added]. - ‘ : ' C L

- As recognized by this provision, VSC and ifs predecessors-in-intérest: provided
millions of dollars in infrastructure improvements and other public benefits to the City in
exchange for the rights to develop this project, Part of this project, as embodied in the
Development Agreement and' related specific plans, permits and agreements, included the
freeway-oriented signs to advertise Outlets San Clemente and its tenants pursuant to VSC’s

" approved Master Sign Program. '

The City approved the Master Sign Program for the Project in 2006, and then again 3
in May of 2007 when it was revised to include Conditions of Approval from the City
Council. This Master Sign Program including VSC’s permanent signs on the freeway-facing

potions of Outlets, as well as the other signs for the Project. The City has been - .
implémenting that Master Sigh Program since its approval in May of 2007.

The Development Agreement also prohibits the City from stalling the Project, It
- states that “[i]n no event shall City disapprove, condition, or delay the processing of any
~ application for Project development or building approvals for reasons inconsistent with the
express provisions of this Agreement.” (Development Agreement, at Section 7.1,)

Here, the City has been delaying approval of VSC’s permanent signs for many years,
first by refusing to' perform the environmental review of SEP 06-402, and ‘then demanding
that the new application SEP 15-428. The City then refused to apply (or even consider) the
_ express exemptions from the California Environmental Quality Act (“CEQA”) requirements
for on-site signs under Title 14 of the California Code of Regulations (“C.C.R.”), Section
15311, which would have provided for relatively streamlined environmental review given
the categorical determination that typical projects of this*type (on-premises signs) do not
. result in significant adverse environimental impacts. The right fo potential CEQA categorical

exemptions was clearly provided by Section 7.4 of the Development Agreement, which
stated that the “City shall process such matters in accordance with this Section 7.4 and, to
‘the extent permitted by CEQA, shall use and adopt existing environmental reports .and-
studies without requiring new or supplementa! environmental documentation.” Rather, the
City insisted on performing an Enyironmental Impact Réport (“EIR”) for SEP 15-428 that
has now stretched well beyond the statutory deadlines by which the City is required to
complete processing SEP 15-428, which is also a violation of the Development Agreement,

SEP 15-428 was submitted to the City by VSC in April of 2016, over 18 months ago,
and because of the City’s delays is not expected to be completed until February of 2018, if
not later, :
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Appeal of Invalidation of Master Sign Program
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- This sudden pronduncement by Ms, Gallatdo that the MSP that the parties have been
operating under since 2007 is now somehow suddenly invalid appears to be nothing more
than a blatant attempt to cause further delay, evidenced by the need to now engage in' this
lengthy appeal process. ' :

. Pursuant to-Government Code sections 65864 et seq., the Development Agreement _
- gives: VSC a “vested right to develop the Commercia! area in accordance with the . .

_ development standards and land ;uses specific in Sections... (G) Signs... of the Specific

. Plan.” -, i - i .

Developing the Project unequivocally extends to the right to critically recessary
* freeway-otiented signs, as contemplated by the Specific Plan, the Development Agreement,
and the Master Sign Program. The Project’s vested right to develop a regional shopping
center intrinsically includes the right to attract customers in the region who are driving past’
the Project on thefreeway. This is not possible without freeway-oriented signs. ‘

‘ Failing to permit freeway-oriented signs for the Project will constitute a deprivation -
of V8C’s vested right to customary freeway signage for its factory outlet center, Under 42
U.S.C. § 1983, any person within the United States may bring an action at law, a suit in -

.equity, or another proper proceeding for redress for “the deprivation of any rights,
. privileges, or immunities secured by the Constitution and laws.” T

By depriving VSC of its vested right to signage, the City has caused monétary -
damages in excess of $16,000 per day in lost revenue from potential customeréj» who drove
past the Outlet Center and did not know it was there because of the lack of appropriate
signage. VSC has lost additional revenue from its inability to secure sufficient tenants
because new businesses do not want to move into a space that is not adequate marked with
customary signage. ~This is causing reverberations in other aspects of VSC’s business,
including impeding build-out of the remaining entitled space. Finally, the diminished sales
translates to diminished tax dollars, which only hurts the local community. -

Additionally, VSC has rights to due process and compliance with California
 statutory law for processing of development projéct applications established by the Permit
Streamlining Act. The City has violated those rights by demanding an unnecessary SEP,
refusing to apply statutory and/or categorical exemptions from conducting an EIR for VSC’s
freeway-oriented signs which would have shortened the review process for SEP 15-428, and
then delaying what should have been a simple EIR (since by definition on-site. advertising
signs do not have an adverse environmental effect [see 14 C.C.R. 14311]) for what will be
nearly two years from the date SEP 15-428 was originally submitted,

VSC also has due process rights. with regard to the City taking away Master Sign
Program approvals that were made by the City Council long ago, and which have been
relied on by the parties for many years to develop Outlets and to invest millions of dollars in
infrastructure improvements,
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Letter to Planniné Commission
Appeal of [nvalidation of Master Sign Program
October 18, 2017

Page 8

- Because invalidation of the Master Sign Program is in violation of the Development
' Agreement, and VSC’s rights thereunder, and VSC’s due process rights, as well as the City
Council’s approval of the MSP, Ms. Gallardo-Daly’s “determination” Invalidating the
Master Sign Program must be overturned. '

C. Staff has no power to issie a unilateral rescission of such a right without prior -
notice - ' : ' B

Most irnjaortantly, neither Ms, Gallardo-Daly not any other individual at the City has
the authority to unilaterally declare the Master Sign Program to be invalid,

The Master Sign Program was approved by the City Council when it approved .
Discretionary Sign Permit No. 05-176 associated with the Master Sign Program, and again
when it approved DSP 06-057 (through Planning Commission Resolution 06-057

. Conditions of Approval No. 1). (The Judgment by the Superior Court did nothing to
invalidate these Permits or resolutions. Ms. Gallardo-Daly certainly cannot overrule
the City Council)” _ e

In Ms. Gallardo-Daly’s “determination,” she purports to interpret whether or not the ,

MSP continues to exist following the Court’s 2008 ruling invalidating Resolution 07-11; -
‘Under Section 17.04.040 of the Municipal Code, which only applies to ambiguities in the
- City’s Zoning Ordinance, this determination was improper.” Rather, this issue relates to the
legal effect of the Superior Court’s 2008 writ of mandate and the City’s actions taken in
compliance therewith, and, therefore, Ms, Gallardo-Day’s “determination” was not a proper
subject under Section. 17.04.040. Further, it should be noted that VSC did not request this
determination to be made, nor was it necessary, since VSC has, in the spirit of cooperation
with the City, been diligently pursuing a SEP approval for the past two years, '

If Ms. Gallardo-Daly believed there was an ambiguity regarding the Master Sign
Program following the court’s 2008 judgment, she was required to submit this to the City
Planner for determination at some time in the last nife years, ot at the latest 18 months ago
when VSC submitted SEP 15-428, which she did not do. (Section 17.04.040(B) [“The City
Planner shall make the determination whether an ambiguity exists...and whether an
interpretation is minor or major.”].) As this “interpretation™ profoundly affects the rights of
VSC, constitutionally and under the terms of the parties’ Development Agreement, this
clearly would be a “major” intetpretation. If the City Planner had determined it was a major
interpretation, the City Planner was required to submit the issue fo Hie Planriing
Commission for a hearing to determine the issue in accordance with Section 17.04.040(F),
at which time the affected parties would be entitled to present their arguments before the
Planning Commission either approved or denied the interpretation request, (See Section
- 17.04.040(F)(2).) This did not occur,

Since Ms. GaHardo;DaIy is neither the City Planner nor the 'Planning Commission,
she did hot have the authority to make the determination that the Master Sign Program was
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Lettet to Planning Commission
Appeal of InValidation of Master Sign Program

October 18, 2017
Page 9

invalid, Because Ms. Gallardo -Daly overstepped her authority, her “determmatlon” that the
Master Sign Program is invalid must be ovcrturned '

. Nothing in the above is 1ntendecl to in any manner waive VSC's rights, all of whlch
are expressly reserved

Very truly yours,

@%@(

MADISON 8. SPACH, JR.

Enclosures -

cc:  Client - ' o
Mr. Alan R. Burns, Esq Harper & Burns LLP (v1a email) .
Mr. Maithew R. Silver Esq., Silver & Wright LLP (v1a ermnail)
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. . ATTACHMENT 10 }
City of San Clemente o |

. NOTICE OF APPEAL
CITY OF SAN CLEMENTE

Appéﬂant;s Name: . | !ma_ Slm uemm"'t ) ue . |

Appellant's Address: e 10/] M_acﬁr‘lhur'_ Blvd.) ‘Sl-c 100

C MewprtBach oA G0
Apﬁeﬂant’s Phone Number: q"‘q - 224' LHDO I R
im0 .

D@ci’sion Mach)n_-' COCI‘ICL G&“ﬂ\”dﬂ" Dﬂl\!, Cﬂ'ﬂmm'w DCdePNEnJ\‘ DQ‘A

" Date of Decision: . 8’ 6-17

Stat;e basis for the appeal. (Note: only grounds for appeal noted here will be pormitted to
be raised before the appellate body. Failure to state grounds for appeal will waive the
Appelladt’s ability to raise that issue st the appellate hearing,) ' :

¢  MSP was not rescinded, revoked or invalidated by the court, The City would viclate the coutt’s
final judgment if they take the position that the petmit which the Judge left in place is not valid,
* 1.5 square feet of signage per foot of building frontage remain valid under the MSP.
e The city council findings necessary to issue the MSP arid SEP 06-402 have been made, are
conclusive and have not been rescinded, revoked or invalidated by the court. Co
¢+ The “determination” is not proper because it does not apply to any ambiguity in the code, but
. rather the legal effect of a court ruling, '
*  The “determination” violates our federaf and state constitutional due process, equal protection
and free speech rights, ‘ o
*  The determination also violates the Development Agreemient, and we will be sending a notice of

default if'the City persists in this determination which conflicts with the City’s obligations under

- the Development Agreement. _
: Appellant’s signature:  Villa San Clemente, LLC,
. : o a California limited liability company
I —— " By:EurckaRealty Partners, Inc,,
REGENED a California corporation,. ‘
. . Manager o
AUG 28 2017
' By: = ‘-
Steven €, Knoblock, Assistant -
CITY OF SAN GLEMENTE ,
_ OTMEN_E___WV.LS.‘.QL_- General Counsel
161062266-0001 ’ .
HPB.O eti2en -1-
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ATTACHMENT 11

Extraneous Issues Raised on Appeal

Villa San Clemente, LLC (“Applicant”) raises various extraneous issues in its Notice of Appeal dated
October 26, 2017. Each of these other issues VSC raises are outside the scope of this appeal, Under San
Clemente Municipal Code Section (“SCMC”)17.12,140 E, the scope of review considers the “issues raised
on appeal,” and the body hearing the appeal may “review hew evidence and ... consider all elements of

the appealed action.” Here, the Issue raised.on appeal is the City's Community Development Director’s '
determination that the Applicant must apply for an SEP for its freeway orientated signs at the Outlets if
such signs are to exceed one square foot of signage per linéar foot of building frontage. The elements of
the appealed action are: the City’s interpretation of the relevant Municipal Code provisions-and its
application of those Municipal Code provisions to the subject determination that the Applicant must apply
foran SEP. Nonetheless, these extraneous issues are briefly addressed here to assuage any concerns the ,
Planning Commlssuon may have about them and their impact on this appeal.

Issues Raised on Appeal

1. The Deterrnination Does Not Violate the Development Agreement

~ The Appllcant argues that the Commupity Development Director’s determlnatlon that the
Applicant must apply for an SEP for its freeway orientated signs at the Outlets if such signs are to exceed
one square foot of sngnage per.linear foot of building frontage, violates the “Development Agreement !
{Notice of Appeal to Planntng ‘Comtnission re Subjéct Appeal; Letter Appllcant Provided -to Planning
Commission dated October 18, 2017, 5-8.) This contract law questjon is far outside the scope of this
appeal which only considers the propriety of the Community Development Director’s determination with
respect to the Codeand how it applied in this Instance.

And even if the Planning Commission could-consider this issue, the City has not violated the
Development Agreement. Specifically, the subject Development Agreement between the City and the
developer of the Outlets permitted the Outlets to utilize the sign code in place at the time of the approval
of the Development Agreement. (See Development Agreement, Section 3, et. seq.) The sign code at that
time permitted freeway orlented signage with the approval of an SEP. (See e.g., SCMC 17.84,030A [Matrix
of Sign Types — Freeway Oriented Signs].} The Community Development Director’s determination permits
the ‘Applicant to use the then applicable sign code, which allows freeway oriented signage with the
. approval of an SEP, Requiring the Applicant.to obtain an SEP for its freeway oriented signage is thus,
precisely in line with the terms of the Development Agreement.

) c‘opy of this Development Agreement is provided under Attachment 4. A copy of the applicable
SCMC is provlded under Attachment 3.

2. The Determination Does Not Violate Applicant’s Federal and State Constitutional Due Process,
Equal Protection or Free Speech Rights

Without providing any specific explanation, App’licants assert purported constitutional right
violations. (Notice of Appeal to Planning Commission re Subject Appeal.) Such constitutional questions
fall far outside the scope of this review,

Nonetheless, the Community Development Director's determination has violated no such
constitutional rights. As explained in the accompanying report, the Community Development Director’s

1of2
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. determination was based on her interpretation of the then existing SCMC requirements. Her
- determination merely requires that the Applicant abide by the applicable prowsrons'of the SCMC which
require an SEP for freeway oriented signage. No SEP on freeway oriented sighage was in place, given that
the City Councit rescinded the portion of SEP 06-402 on freeway orlerited signage after Court Order. The
Applicant was made aware of this determination, was given an opportunity-to appeal the decision (which
it has done) and an opportunity to apply for a new SEP to be considered by the Clty

No due process, equal protection, or free speech rights were violated. The determination was
not arbitrary or unreasonable, As explained in the accompanying report, the City is merely ensuring that
- the applicable provisions of the SCMC are not violated. The City is empowered to ensure that provisions
ofthe applicable SCMC are not violated. Applicant is permitted to display signage; indeed, it was approved
an SEP for interior sighage as noted in the accompanying report. And if Appilcant’s submitted SEP meets
all criteria of the applicabie SCMC provisions and passes CEQA review, it will be allowed freeway orlented
signs exceeding one square foot of signage per linéar foot of building frontage.

Furthermare, ta the extent the Applicant challenges the City’s right to regulate signs, the Clty is
empowered to regulate cormmercial signage in its borders, (See Central Hudson v. Public Service (1980)
447 U.S, 557 (noting commercial speech is afforded lesser protection than other forms of expression, and
that 4-part test used to determine validity of restrictions on commercial speech).)

3. The'Deterrriin‘ation Did 'Not Invalidate Applicant’s MSP, Contrary To Its Mistaken Belief

Applicant asserts various arguments against the Community Development Darector’s purported
invalidation of its.entire MSP. (Notice.of Appeal to Planning Commission re Subject: Appeal Letter
Applicant Provided to Planning Commission dated October 18, 2017.) However, none of these arguments
apply given that the Director of Community Development did not invalidate Appiicant's MSP. The City
Councilneed not even consider these arguments, :

_ As explained in the accompanying report, the chailenged Community Development D:rector's

determination only required that the Applicant abide by the applicable provisions of the SCMC which
require an SEP for freeway oriented signage, No SEP on freeway oriented signage was in place, giveh that
the City Council rescinded the portion of SEP 06-402 on freeway oriented signage after the Court ordered
such action. All portions of Applicant’s MSP that pertain to non-freeway oriented signs are still in place
teday,

20f2
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o RESOLUTIONNO. 0710
A RESOLUTION OFTEE CITY COUNCIL OF THE CITY.

OF SAN CLEMENTE, CALIFORNIA, APPROVING SIGN EX {PTION PERMIT 06:

403, MARBLEHEAD COASTAL PLAZA SAN CLEMENTE MASTER SIGN PROGRAM

OVERSIZED INTERIOR TENANT SIGNS

WHERIAS, on August 5, 1998 the City Countil spproved Tentative Tratt Map 8817,
Site Plan Petmif (SPP) 97-16 sud C@agtal-DeVelépmqnt?@r@xﬁt,%-‘#z,,to allow the subdivision of

250:6 acrés and the development of 434 sirgle famnlly residential dwelling units, and dénied Site

Plan Permit 97-17, Conditional Usé Petrait 97-18 and Sign Eioeption Perimit 97:19, proposing

. H

developrient of the comniereial poston of the project; and

© WHEREAS, ba July 7, 199% the City Council apptoved Site. Blan Peimit 99:185,
Conditional Usé Permit 99-17 and-Sipa Bxcoption Pormit 99-18 (with the exception of fresway-

oriohted signs) to ailow the dovelopmert of 343,860 square-foet of speoldly retatl, 176,232
square-Feot of enteitainment and 80,048 square-fest of general rotail; and :

WHEREAS, on Aprl 9 2@3;"&9 Galifornis “Coastal Conimission conitionlty
approved the Marblehead Constal project; and : o

WHERIEAS, on Septenibiex 16, 2003, the ity Gounoil approved an Amondment to TTM
8817 to proserve additional covirdnnientally sensitive habitat aréas and other opent épace by
reduioing the araount of doveloped aoreage, incliding a reduction in sommerolal squire footage -
" and the ruiiber of restdential lots from 424 to 313; and “ . '

WHEREAS, ou July 20, 2004, the City Cotncil spproyed Amendment to Site Plan

Permit 97-16, o rettuc.é,ihc residential uaits from 424 to 313 and to allow the replacemert of .

architeotimal product on sach lot, and Atsendmeit to Site Plan Permit 99-16, to reducs the

amount_of development from 700,140 square-feet to 642,584 square-foct.of commetcial uses

moluding 4 125 room hotef, conférence center, theater, fostaurarits and outlet retail uges; and

WHEREAS, on Septetber 19, 2005, Discretionary Sign Peimit and Sign Bxoeption
it applivations were submitted by Villa San Clomente, LLE, 1500 Quail Street, Suite 100,
« Beach, California 92660 to requast the approval 'of a Master Sign Prograni for the
spaterials, locations, sizes and inistallation of sighs and moniments inoluding freeway-
igns and signs that exoecd the standards of the Zoning Ordinance within the previously
tarbléhead Coastil Plaza San Clemente project; and .

VEAS, the Planning Division completéd an Favirommeatal lnitial Study for the
1 project in accordanics with the California Bnvirontental Quality Act (CEQA)
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Resolation No, 07-10 ' . ' Page 2

+ and determined that the proposed project has been adequately addressed in previously prepared
Final Environmental Impact Report (EIR) 95-01 for the Marblehead Coastal Project (State

Clearing House Number 95091037).. Pursuant to GBQA and the CEQA Guidelines, the San
Clemente City Council certified Marblehead Coastal Final Environmental Impact Report (FEIR)
95:01 (SCH NO. 95091037), Certification. of the document also inctuded the -adoption of
Findings of Fact; Statement of Overriding Considerations, and Mitigation Monitoring and
Reporting Program, In July 1998, February 2000, September 2003; April 2003 and July 2004 the
City Council certified Addendums to FEIR 95-01. Addendum No. 5 to FEIR 95-01 (certified
July 2004) considers all environmental impacts. of the proposed project and is complete and
adequate and fully complies with all requirements of CEQA and the State CBQA Guidelines,

WHEREAS, the City's Deyelopment Management Team teviewed the proposed

. Discretionary Sign Permit and Sign Bxoeption Permit for consistency with the General Plan

policies and other applicable City ordinances and policies; and

WHEREAS, the Design Review Subcommittee reviewed the applications on August 22,

August 24 and August 30, 2006 and provided comments to the applicant; and

WHEREAS, on August 16, 2006, the Planning Commission of tho City of San Clemente
held a duly noticed public heating on the subject application and cohsidered evidenoe presented

September 6, 2006; and

by City staff, the project applicant and other interested parties and continued the hearing to

WHEREAS, on September 6, 2006, the Planning Commission of the City of San
Clemente held a duly noticed public hearing on the subject application and considered evidence
presented by City staff, the project applicant and ether interested parties and adopted a resolution
approving Discretionary Sign Permit 05-176 and denying Sign Exception Permit 06-402. The
Planning Commission supported the request for oversized interior signage, but denied the
application for a Sign Exception Permit based on concerns about proposed freeway oriented

signs; and ‘
WHEREAS, on September 15, 2006, an appeal was filed by Villa §an Clemente, LLC,

1500 Quail Street, Suits 100, Newport Beach, California 92660, to request approval of
previously denied Sign Bxception Permit 06-402; and _

WHEREAS, on November 6, 2006, the City Council of the City of San Clemente held a

“duly noticed public hearing on the subject appeal and considered evidence presented by City -

staff, the project applicant and other interested parties, The City Council established the
Matblehead Coastal Signage Task Force to consider altemative freeway-oriented signage
solutions and continued the hearing to January 23, 2007; and

WHERE AS, on January 3, 2007, the Marblehead Coastal Signage Task Forco conducted

a public meeting to consider altornative freeway-oriented signage; and 7
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follows:

Resolution No, 07-10 , 'Page 3

WHEREAS, on January 23, 2007, the City Council of the City of San Clemente held 2
duly noticed public hearing on the subject appeal and continued the hearing to February 20, 2007.

' NOW THEREFORE, the City Council of the City of San Clemette heteby resolyes as

Section1:  The City Council finds dnd determines that the proposed project has been
adequately addressed in previously prepared Final Environmental Impact Report (EIR) 95-01 for -
the Marblehiead Coastal Projeot (State Clearing House Number 95091037). Pursuant to CEQA.

and the CEQA Guidelines,. the San Clemente City Council certified Marblehead Coastal Final
Environmental Impact Report (FEIR) 95-01 (SCH N0, 95091037), Certification of the document
also inoluded the adoption of Findings of Fact, Statement of Overriding Considerations, and
Mitigation Monitoring and Reporting Prograri, In July 1998, February 2000, September 2003,
Aptil 2003 and July 2004 the City Council cettified Addendums to FEIR 95-01. Addendum No.
5 to FBIR 95-01-(certified July 2004) considers all environmental impacts of the proposed

 project and is complete and adequate and fully complies with all requirémahts:of CEQA and the

State CEQA Guidelines, "

Section 2: ' The City Council finds and determines as follows with régard to Sién

"Exception Permit 06-402 (Oversized Interior Tepant Signsy: ~ ~ =

‘A, Thete are unique or unusual circumstances relating to the size of the site or
business, shape of the site or business, locatioh and otientation of the site or
business proximity to street frontage ot length of street frontage that do not allow
the site or business to achieve the goals and objectivesof the sigh.code, in that the
project is located on a 50,5 acre site adjacent to a freeway and between two off-

. ramps. The total building area devoted to commercial uses is approximately
640,000 square feet and buildings are up to 55 fect high. Due to the size of the
project site and scale of the buildings, there is a need for some signs that exceed
the dimensional standards of the sign code and the proposed signs meet the goal
of granting a Sign Exception Permit. ' :

B.  The granting of a Sign Exception Permit is not contrary to the intent of the
General Plan, Design Guidelines or the Marblehead Coastal Specific Plan in that
the Specific Plan anticipated the need for larger signs due to the size of the project
and scale of the buildings. ' oo

C. 'I‘ﬁe granting of the Sign Bxception Permit is not considered a grant of special
privileges inconsistent with the limitations of other similarly situated properties in

that there are other retail developments that have recelved Sign Exception Permits

to allow signage that exceed certain standards.
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Resolution No. 07-10 _ - _ . Page 4

frgay vhem

D\

‘The granting of a Sign Bxception Permit does not creates = traffic orsafety hazard
in that the exception granted for this portion of Sign Exception Permit 06-402 is
to allow signs that exoced the sign area allowed under Section 17.84.020 of the
Municipal Code which states that “for non-residential buildings, one (1) square
foot of sign allowed for each linear foot of all building fagade™. - The proposal for
a maximum of 1.5 square feet of sign for each linear foot of bujlding fagade as
described in this portion of the Sign Exception Permit is limited to tenant signs
which are oriented internally toward the subject property and would not be

‘distracting to mototists.

The granting of a Sign Bxception Permit for this portion of Sign Exception Permit

06-402 does hot advetsely impact surrounding properties by increasing light, glare
or noise, in that this portion of the Sign Bxception Permit is limited to tenant signs
which ate oriented internally toward the subject property. Furthermore, the
lighting of signs are conditioned to require that the owner shall provide design
dotails, photometncs, specifications and/or other relevant data for any proposed
illumination of lighting, Any area lighting associated with the project shatl be

- subject to.review by the Community'Development Dirsctor or designee. Lighting

shall be designed and installed in a manner that is subdued and erisures that
absence of gIare or spillover onto adjacent praperties,

Section 3:  The City Council hereby approvcs Sign . Exceptif)n Permit 06-402,

Marblshead Codstal Plaza San Clemente Master Sigh Program. (Oversized Intenor Tenant Slgns),
subject to the above Fmdmgs

PASSED AND ADOPTED this _20th

I CIam'te; California
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| ABSENT.  Nomm

Resolution No. 07~10 Page s

STATE OF CALIRORNIA ) .
COUNTY OFORANGE )
CITY OF SAN CLEMENTE)

| Meypas B, Bty Clerk of e City of Séin Clemete, Cafifornia, do hereby cetify tha

Resohition No, 0 7-10 was adopted at 8 regular meeting of the City Council of the City of $¢n

—_—

Clemente held on the_ 20Eh_ dayiof Eehrtary |, 2007 , by thefollowing vote:

AYES: ANDERSON, DONCHAK,EGGLESTON, KNOBLOCK, MAYOR DAHL
NOES:- NONE :

Kproviebsstofor

™y
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'Resolution No.  07-10 ' | Page 6

EXHIBIT 1
o CONDITIONS OF APPROVAL .
SIGN EXCEPTION PERMITY 06-402, MARBLEHEAD COASTAL PLAZA SAN

CLEMENTE MASTER SIGN PROGRAM OVERSIZEB INTERIOR TENANT SIGNS

GENERAL CONDITIONS

1

The Marblchead Coastal ‘Plaza San Clemente Master ngn Program is subject to
Diséretionary Sign Permit 05-176 as approved by the Planning Commission on
September 6, 2006 by Resolution No. PC 06-057, Sign Bxoeption Permit 06-402
(Oversized Interior Tenant Signs) as approved by the City Council on February 20, 2007
by Resolution No. 07-___ and Sign Exception Permit 06-402 (Freeway Oriented Signs)
as approved by the City Council on Februauy 20, 200‘? as Resolution No. 07-__, mm

(Plng:)

Sign Exceptton Permit 06-402 is approved as illustrated on the Plaza San Clemente
Master Sign Program dated June 7, 2006 and approved by the City w1th the following
additional conditions: MM (Plng.) (Eng) ,

A Tenant Signs shall be desxgned, constructed and installed consmtent with the

. criteria described on Sheet MSP 3,0, No deviations from the matetials, colors or-

locations shall be permitted w1thout the approval of thc Community Development
Direotor or designee.

- B. T'enant Signs shall Ye located within the limits of the signage onvelopes for each

 building fagade as itlustrated on Sheets MSP 3.1, MSP 3.2, MSP 3.3, MSP 3.4,

MSP 3.5 and any other exhibits that identify bulldmg mounted tenant signs, The

intent of this condition is to’ ensure that signage does not conflict with
, architectural details on the building, ' . .

C. The owner or designee shall provide desigh details, photometrics, specifications
and/or other relevant data for any proposed illumination or lighting. Any area
lighting associated with the project shall be subject to review by the Community
Development Director or designee. Lighfing shall be designed and installed in a
manner that is subdued and ensures the absence of glare, or spillover onto
adjacent properties. :

Wlthm 90 days of approval, the owner or designee shall Submlt a revised Master Sign
Program that incorporates revisions. required by these conditions of approval and any
revisions required by the City Council. The owner or designee shal! also submit plans in

* a format acceptable to the Clty Planner for use by the City Planning Division in reviewing
subsequent administrative sign permits within the limits of the project, MR (Ping,)
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Resolution No,  ¢7-10- ' - Page 7

4.

" apply for review and obtain the approval of the City Council. . (Plng)

"This project is approved subjsct to.the provisions of Final Bavironmental Impact Report

(FEIR) 95-01 and gybgsyuent Addendums and the mitigation measures adopted with
FEIR, included by reference-with thess conditions of approval. (Ping.) ___ _

- Thb owaer or designve shall develop he ippioved project iri conformance with all

aptpifeable subrmifials approvad by fhe ity subjsek fo modifications by these Conditionis

- of Approvsl, Afy &sﬁﬁﬁ‘bﬁ fror %hﬁ-ﬁgpﬁﬁgblﬁ subshittals approved by the City. Council

shial) veqisiio Uity prior 1o thedesnanoe ¢fsityy permits, the owner of designee shall submit

. modified plans and any other applicable materials as required by the City for review and

obtain the approval of the City Planner or designee. If the City Planner or designee
determines that the deviation is significant, the owner or desigriee shall be required to

The owner or designee-agrees to defend, indemnify and hold harmless the City of San
Clemente and its elected and appointed boards, commissions, agents, officers and

‘employees from any and all actions, suits, glaitns; ﬁgﬁtﬁﬁes, Agsues, dampepes; ponalties;

obligations, and expenses (inchidiiig byt st liitead to uftotneys’ fecs a1 SORE) WWiiieh
may arise, directly or indireotly, ffosh dhe asts, opiissions; i opemtions of the oteneror
owner's. agents, contractots, subcontractors, 01 $raplgyess. Bhﬁe’a&ﬁ Hign Broepticn
Permit 06-402 when such action is broufht it rovitieR diider

Govemnment Code Section 66499.37. The Lat r ghiafl molify the owifsioy ddkighee of the

pendency pf any such action and request that {ie ovlighof destgnes defend suok sction, X
the owner o designee fails to da so, the City may defend the action and the owner or

" designee stiall pay the cost thereof. The provisions herein shall not apply to the extent that -

such damage, liability ot claim is caused by the willful misconduct or sole active
negligence of the City, of the City's officets, officials, agents, employees or
representatives, ' c ' (Plng.)

¥

. All Conditions of Appréval are Standard, unless indicated as followst

Denotes modified Standard Condition of Approval
Denotes project-specific Condition of Approval
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" ATTACHMENT 13

RESOLUTION NO. 07-11

WHEREAS, on August 5, 1998 the City Council approved Tentative Tract Map 8817,
Site Plan Perrnit (SPP) 97-16 and Coasta! Development Perrnit 97-42, to allow the subdivision of
250.6 acres and the development of 434 single family residential dwelling units, and denied Site
Plan Permit 97-17, Conditional Use Pertit 97-18 and Sign Bxception Permit 97-19, propOsmg
dsvelopment of the commemlal pottion of the project; and

' WHEREAS, on July 7, 1999 the City Council approved Site Plan Permit 99-16,
Conditional Use Permit 99-17 and Sign Exdeption Permit 99-18 (with the exception of fresway-
oriented signs) to allow the developiment of 443,860 square-feet of speclalty reta:l, 176,232

squa.re-feet of enterfainment and 80, 048 ‘squareffeet of peneral retsﬁ] 2d

: WHEREAS, on “April 9, 2003 the - California. Coastal LComrnission condmonally
appmved tha Marblehead Coastal project; and :

WHEREAS, on September 16 2003, the City Council approved an Amendment o’ 'ITM :
8817 fo preserve additional enwronmcntally gensitive habitat areas and other open space by
- reducing the amount of developed acreage, including a reduction in commercial square footage
and the number ofresxdcntlal lots from 42410313; 4nd -

WHEREAS, on July 20, 2004, the City Council approved Ameudment to Sxte Plan
Permit 97-16, to reduce the residential Gnits fromi 424 to 313 and to allow the replacement of -
‘architectural product ot each lot, and Amendment to Site Plan Permit 99-16, to-reduce the
amount of development from 700,140 square-foet to 642,584 square-feet of commercial uses
ingluding a 125 roomi hotel, conference center, theatar restanrants and outlet retail uses; and

WHEREAS on September 19, 2005, Discretionary ngn Permit and Sign Exception
Petmit applications were submitted by Villa San Clemente, LEC, 1500 Quiail Street, Suite 100,
Newport Beach, California 92660 to request’ the appmval of a Master Sign Program for the
desigh, materials, locauons, sizes and installation of signs and monumments including freeway-
oriented signs and signs that exceed the standards of the Zoning Ordinance within the prevnously
approved Marblehead Coastal Plaza San Clemente project; and’

WHEREAS, the Planning Division completed an Envirgnmental Inilial Study for the

above referenced project in accordance with the Califonia Environmental Quality Act (CEQA)
and determined that the proposed project has been adequately addressed in previously prepared
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Final Bnvironmental Impact Report (EIR) 95.01. for the Marblehead Coastal Project (State
Clearing House Number 95091037), Pursuant to CBQA and the CEBQA Guidelines, the San
Clemente City Council certified Marblehead Coastal Final Environmental Impact Report {FEIR)
95-01 (SCH NO. 95091037),- Certification of the document glso included the adoption of
Findings of Fact, Statement of Overriding Considerations, and Mitigation Monitoring and

Reporting Program. In July 1998, Febmuary 2000, September 2003, April 2003 and July 2004 the -
City Council certified Addendums to FEIR 95-01, Addendum No. 5 to FEIR 95-01 (certified -

July 2004) considers all environmental impacts of the proposed project and is complete and.
adequate and fully eomphes with all requirements of CEQA, and the State CEQA Guidelines.

WHEREAS, the City's Development Management Team reviewed the proposed
Discretionary Sign Permit and Sigh Bxoeption Permit for cogsistency thh the General Plan
policies and other applicable Cxty ordmanoes and policies; and

WHERE AS, the Design Review Subtommittes roviewed ﬂ1e applications on August 22,
August 24 and August 30, 2006 and provided commmts to tho apphcant, and )

WﬁEREAS, on August 16, 2006, fhe Planging Commission of the Clity of San Clemente
held a duly noticed public hearing on the subjest application.and considered evidence ‘presented
by City staff, the projest applicant and other interested parties and continuéd the hearing to
September 6, 2006; a.nd

WHEREAS, on'September 6, 2006, the Planmng Comnnssmu of the City of San
Cletuente held & duly noticed public hearing on the subject application and considered evidence
presonted by City staff, the project applicant and other interested patties and adopted a resolution
approvmg Discretionary Sign Permit 05-176 and denying Sign Exception Petmit 06-402; and

WHEREAS on September 15, 2006, an appeal was filed by Vllla San Clemente, LLC
1500 Quail Street, Suite 100, Newport Beach, California 92660, to' request approval. of
previously denied Sign Exception Permit 06-402; and ,

WHEREAS, on November 6, 2006, ﬂm City Council of the City of San Clemenie held a
duly noticed public hearing on the subject appeal and considered evidence presented by City
staff, the project applicant and other interested parties. The City Council established the
Marblehead Coastal Sigtage Task Force to consider altemative freeway-oriented signage
solutions and continued the hearing to January 23, 2007; and

WHEREAS, on January 3, 2007, the Marblehead Coastal Signage Task Force conducted

- & public meeting to consider alternative ﬁaeway-oﬁented signage; and

WHEREAS, on Januaxy 23, 2007, the City Council of the City of San Clemente held a
duly noticed pubhc hearing 6n the subject appeal ‘and continued the hearing to February 20,
2007, and
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WHEREAS, on February 20, 2007, the City Council of the City of San Clemente held a
duly noticed public hoaring-on the subjeot appeal and considered evidence presented by City
staff, the project applicant and other interested parties.

NOW THEREFORE, the City Council of the City of San Clemente hereby raso]ves as
follows:

" Sestion1:  The City Counoil finds and dstermines that the proposed project has been
adequately addressed in préviously prepared Final Environmental Impact Report (EIR) 95-01 for

the Marblehead Coastal Project (State Cleating House Number 95091037). Pursuant to CEQA.

and the CEQA Guidelines, the San Clemente City Council certified Marblehead Coastal Final
Environmental Impact Report (FEIR) 95-01 (SCH NO. 95091037). Certification of the document
also included the adoption of Findings of Fact, Statement of Overriding Considerations, and
Mitigation Monitoring and Reporting Program. In July 1998, February 2000, September 2003,

April 2003 and July 2004 the City Council certified Addendums to FEIR 95-01, Addenduni No,

5 ta FEIR 95-01 (certified July 2004) considers all envimmnenta! impacts of the proposed
projéot and is cormplete and adéquate and EllTy commplies with a"]frequ]rcments of CEQA and the
State CEQA Guidelines. - .

Section 2: ~ The City Counc'il finds and determines as follows with regard to Sign
Exception Permit 06-402 (Freeway-Onentcd Signs):

A.' There are umque or unusual circumstances relating fo thc size of the site or
business, shape of the site or business, location and orentation of the sife or
business, visibility of the site or business, ptoximity to street frontage of length of
strect frontage that do not allew the site or business to achiéve the goals and
objectives of the gign cod, in that the project is located on a 50.5 acre site that is
adjacent to a freeway, and between two b-ﬁ‘~ramps. The project’s location adjacerit
to the freeway results in several unique circumstances: the setbacks along the
frceway frontage excced the sefbacks for a typical retail project, and thus render

the project less visible to motorists than sinilar retail projects located on arterial .

streets; and the traffic on the freeway moves more rapidly than teaffic along an
arterial street, such that small scale signs are not ag noticeable to motorists as they
would be to slower-movihg traffic. The Marblehead Coastal Specific Plan
confemplates that the general site locationn will be developed with a regional
shopping center. Due to the size of the site and project (i.e., the total building area
devoted to commervial uses is approximately 640,000), the projest’s success
depends on the project becoming such a regional center, and attracting regional
shoppets and visitors, rather than solely serving the local community, For all of
the reasons discussed above, there is a need for limited freeway-oriented signs and
for some signs that exceed the dimensiona! standards of the sign code, The
propogsed signs meet the goal of granting a Sign Exception Permit.
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B.

The granting of a sign exception permit is not contrary to the intent of the General
Plan, Design Guidelines or the Marblehead Coastal Specific Plan in that: the
Marblehead Coastal Specific Plan provides for 2 regional shopping center to be
developed 1o the general location of the site, and anticipates that because of the
size and proportmns of the buildings, appropriate scaled signage could require
maximum sign area aIIowances greater than currently specified in the sign code

The grantmg of the sign exception permit is not considered a grant of specxal
privileges ihconsistent with the limitations of other similarly sitvated properties in
that there are other businesses adjacent fo the freeway that have mgnage that is
vigible from the freeway, including freeway-oriented signs and/or signs, that
exceed the dimensional standards of the sign code, The Project Identification
Signs ~and  Tenant  Signs  ast as', commercial district
idenﬁﬁcation/directional/wayﬁnding devices, ' '

The granting of 4 Sign Exce:pnqn Permit does not creates a traffic or safcty hazard
in that the project has been conditioned to fisgit the nimber, size, colors, and
illumination for the signs-in a manner that limits visual distracnon for motornsts
on the freeway, : :

The granting of a S1gn Bxcephon Permit does not adversely jmpact surrounding
properties by increasing light, glare or noise, in that the illumination would be
limited to internal white halo lllummatlon and the hghtmg would be controlled by
an automatic timer, S

-Ror &eeway-oriented signs;

1. The location of the site dictates the need for hmited ﬁ'ecv.ray-oﬂcnted signs to
allow adequate business identification in that the project is located on 2 50,5
acre site adjacent to a freeway and between two offramps. The general
location of the site has been identified in the Marblehead Coastal Specific
Plan for development of a regional shoppmg center. In order for the shopping
center, which has éxtensive freeway frontage, to be viable, signs advertising
the businesses in the center must be visible to traffic traveling along the
freeway. The sefbacks slong the site’s freeway frOntage are larger than those

~ along an arterial street, rondering the project ahd interior signs less visible than
‘similar retail projects located on arterial stroets. Becatise of the location of the -
site, there is thus a need for freeway oriented Project Identifioation and Tenant
Signs. The Preject Identification Signs and Tenant Signs act as commercial
district identification/directional/wayfinding devices and the proposed signs
mest the goal of granting & Sign Exception Permit.
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* 2. The design, scale, materfals and looation of the requested freeway-oriented
signs provide necessary business identification to motorists on the fresway
without creating adverse impacts, in that in order to mitigate potential safety
impaots created by the freeway oriented signs, the freeway-oriented signs have
been conditioned to limit the quantity, location, size, and color of the signs.
These limitations will reduce the potential for distraction to motorists,

3. ‘The design, scaie and materials of the requested freeWay-omnted signs, as
conditioned, harmonize with the -architectural design of the buildings they .
gerve and are complimeéntary to the City's image as viewed - from the freeway,
in that in order to mitigate potential aesthetic impacts created by the freeway-
ofiented signs, the freeway-oriented signs have been conditioned to limit the
quéntily, location, size, and oolor of the signs. - These limitations will ensure
that the signs are compatible with the architecture of the buildings, including -

-the color scheme thereof, and are complimentary to the City’s image.

4, The design and scale of the signs is appropriate to the distance from which the .
signs are normally viewed from (he ffeeway in that in order to mitigate
potential aesthetic impacts created by the freeway-oriented signs, the freeway
oriented signs have been conditioned to limit the quanity, location, size, and
color of the signs, The average tenant sign is conditioned to be a:maxiraum of

- 36" in height which is acceptable for wewmg from the freeway while still
being complimentary to the architecture and iimage of the City.

5, The des1g;n, scale am;i location of thc building ‘dictates the use of a
ﬁ'e‘estanding, ﬁ-epwayyoxicnted sigh in addition to building-mounted, freeway-
oriented signs in that due tothe size of the preject stte and scale of the .
buildings, there is a need for a freeway oriented Project Xdentification and '
Tower Sign. ' The Project Identification Signs and Tower Signs act as
commercial distriot . identification/directional/wayfinding devices and the
proposed signs meot the goal of granting a Sign Exception Permit.

G The City Council expressly finds that it would not have approved this Sign
Exception Permit in the absence of the required color scheme provided consistent
with this resolution and accordingly, if for whatever reason a court of competent
jurisdiction determines that the requirement for color uniformity of registered
trademarks violates the Lanham Act or other applicable law, the authorization for
the display of any registered marks and other tenant/ocoupant logos on the siga(s)
automatically shall be considered nulf and void and any such registered marks and
logos displayed on the sign(s) shall be removed within thirty (30) days after
written notice provided by the City.to the applicant (or its successor),
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Section 3:  The City Council hersby approves Sign Exception Permit 06-402,
Matblehead Coastal Plaza San Clemento Master Sign Program (Freeway Oriented Signs), subject
to the above Findings, ' _ - .

PASSED AND ADOPTED this 20th day of Rebmgry, 2007,

: + Mayor of (e City of
San Clements, Ca]ifomia

Wil Fad!

g '
- ”
£

bFtho City of ~
California

STATE OF CALIFORNIA ) :
COUNTY OFORANGE ) - ss
CITY OF SAN CLEMENTE)

I, Mytna Erway, City Clerk of the Ciity of Sart Clemente, Californa, do hereby certify that
Resolution No. 07-11 was adopted at a regular mosting of the City Council of the City of San
Clemente held on the 20% day of February, 2007, by the following vote;

AYES: ANDERSON, KNOBLOCK, MAYOR DAHL
NOES:  DONCHAK, EGGLESTON

ABSENT: - NONE

Approved as to form:

" o
2 L
"
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EXHIBIT 1
CONDITIONS OF APPROVAL
SIGN EXCEPTION PERMIT 06-402, MARBLEREAD COASTAL PLAZA SAN
CLEMENTE MASTER. SIGN PI{OGRAM FREEWAY ORIENTED SIGNS

APRAL CONDITIONS

The Ma:blehead Coastal Plaza San Clemente Master Sign Progrdm is subject to
Discretionary Sign Permit 05-176 ‘as approved by the Planning Commission on
© September'6, 2006 by Resolution No. PC 06-057 and Sign Exception Permit 06-402 as
. approved by the Clty Council on February 20, 2007 by Resolution No. 07-___ and
" Resofution No. 07-

. ‘ ' Sign EXcepuon Permit 06-402- is approved as illustrated on the Plaza San " ente
Masier Sign Prograrm dated Jutie 7, 2006 and approved by the Clty w1th the followmg
exceptions: lll (Plng) (Eng)

: A. 1. Tenants1gnage on the Fast Elevafion as Jl,Llstra,ted oh Sheet MSP 3. 3'

1) Shall be limitéd to & maximum of ten (10) tenant signs at any of the 14
sign locations shown on Sheet MSP 3.3,

2) - An average of the 10 tenant signs shall be: 36" in heagﬁt Each individua!
' sign height shall be measured from the tallest element of each mdmdual

. stgn

3) All tenant signs shall he constructed of alummum or. oth,er aoceptable
metal matetial and painted a uniform color, The color shall bs selected
from the color paletls that includes: black, dark navy blue, brown, gray,
copper, white or other colors detetmined acceptable in consultation
between the owner and Commurnity Development Director or designee
aftet the final coat of the building finish has been completed

4) Signs shall be attached to the bmldmg fagade by usmg “pinned-off"
' Ainstallation mcthod

‘, 5) Any 1I]ummat1cm to signs shall be fimited to white, halo illumination using
' the industry standard of 6500 Degrees Kelvin, ‘

B.  Project Identification s1gnage on [he East Blevation as illustrated on Sheet MSP
3.3

1) Shall be limited to a maximum of one (1) project identification sign.
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. 2) The project identification sign shall be constructed of aluminur ‘or other

-acceptable metal material and painted & uniform color, The color shall be

seleoted from the color palette that includes: - black, dark navy blue,

brown, gray, copper, whits or other colors determined scoeptable in

consultation between the owner and Community Development Direclor ot
 designee after the final coat of the building finish has been completed.

f 3) Signs shall be attiched to the building fagade by USing“‘pinned off"
installation method., - . . -

4)  Anyillumination to signs shall be fimited to white, halo illumination using
the industry standard of 6500 Degrees Kelvin.

C.  Tenant signage on the North Elevation as illustrated on Sheet MSP 3.3 and the
Northweést Elevation of Building 16 that is visible from the freeway:

D Shall be limited to & maximum of three (3) tenant signs on the North '
Elovation and three (3) tenant signs on thé Northwest Elevation of
Building 16, ' : . '

2) All tenant signs shall be constructed of aluminum or other acceptable |
' metal material. : oo

3).  Tenant signs may be painted 4 variety of colors within a limited paletie
that includes: black, dark navy blus, brown, gray, copper, white or ather
colors determined acceptabile to the Community Development Direotor or
designes. The color palette may also include up io 2 total of four other
color exceptions to the prescribed color palette at the owner's discretion.

- The total of four color exdeptions allowed is to be distributed belween the
North Elevation, Northwest Elevation of Building 16 and South Blevation
as deemed necessary by the owner,

4} Signs shall be attached to the building fagade by using “pinned-off"
' installation method, '

5) ©  Anyillumination to signs shall-be limited to white, halo illumination using
© " the industry standard of 6500 Degrees Kelvin, _

D, Project Identification signage on the North Elevation as illustrated on Sheet MSP
3.3:

1)  Shall belimited to a maximum of one (1) project identification sign.

2) The project identification sign shall be constructed of aluminum or other
acceptable metal material and painted 2 uniform color, The color shall be
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- gelected from the color palette that includes; black, dark navy blue,

brown, gray, copper, whité or other cofors determined acceptable in
consultation between the owner and Community Development Director or
designee after the final coat of the building ﬁnish has been compleled.

Signs shall be atlached to the building fagade by usmg “pmned—off”
instailatl on method.

{.
Any illumination to signs shall be limited to white, halo illumination- usmg
the industry staidard of 6500 Degrees Kelvin.

Tenant signage on the South Elevation as illustrated_ on Sheet MSP 3.2!

).
2) -

3)

4)

. 5)

Shall be limited to & maximum of eight (8) tenant signs,

All ’fcnant sighs shall be constructed of alummum or other acceptéble
meta[ matetial,

Tenatit signs may be panﬁed a Variety of colors within & Uifaited palstte
that includes: black; dark navy blue, brown; gray, copper, white or other.
colors determined acceptable to the Community Development Director o

" designee. The color palette may also include up to a'total of four other

color exceptions to the prescribed color palette at the owner's discretion.

“The total of four color exceptions allowed is to be distributed between the

North Elevation, Northwest Blevation of Building. 16 and South Elevation
as desmed necessary by the dwner,

| Signs shall be attached to the building fagade by using ‘pmned-off”

installation method.

- Any illumination fo signs shall be limited to white, halo illumination using

the industry standard of 6500 Dsgr'ee.s Kelvin.

© Project Identification signage on the Northbound Wall and Tower as 111ustrated on

Sheet MSP 1.0:

b

2)

- Shalf be limited to a maximum of one (1) project identifibation sign, a

maximium of thres (3) tenant signs on the Northbound Tower and two (2)
tenant signs on the Southbound Tower.’

The project identification sign and all tenant signs shall be constructed of
aluminurm or other acceptable metal material and painted a uniform color,
The color shall be selected from the color palelte that includes: black,
dark navy blue, brown, gray, copper, white or other colors determined
acceptable in consultation  between the owner and Community
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3

Developruent Director or des1gnec after the fmal coat of the building ﬁmsh
has becn completed, :

3) ngns shall be attached to the wall fagade by using “pinned-off"
mstallatxon method,

4) Any illumination o s1gns shall be limited (o white, halo xilummatmn usmg .
the industry standard of 6500 Degrees Kelvin,

G.  The owner or designee shall prowde design details, photometrics, specxﬁca.tlons
. and/or other relevant data for any proposed iliumination or lighting, Any area
" lighting associated with the project shall be subject to review by the Community
Development Director or designee, Lighting shall be designed and installed in a
manner that is subdued arid ensures that ahscnce of glare, or s:pﬂ}over onto

- adjacent properties,

H.  Banners shall be prohibited from all ﬁccway—orxented facadés. Banners within the
interior of the project will be permitted subject 1o the provisions of the City
Zumng Code '

L Pérnanent tenant signs shall be limited to nauonally recogtized trademark logos
and signs ' : .

J.  Merchant signage hghtmg shall be tumned off one hour after closmg of the
merchant stores.

Within 90 days of approval, the owner or deslgnee shall. submit a revised Master Sigh
Program that incorporafes revisions requited by these conditions of approval and any
revisions required by the City Council. ‘The owner or designee shall also submit p[ans in
a format acceptable to the City Planner for use by the City Planning Division in reviewing
subsequent administrative sign permits within the limits of the project. &M (Plag)

This project is approved subjeci ta the provisions of Final Envitonmental Impact Report
(FEIR) 95-01 and subsequent Addendums and the mitigation measures adopted with

FEIR, included by reference with these conditions of approyal. *(Plng.)

The owner or designee shall develop the approved project in conformance with all
applicable submittals approved by the City subject to modifications by these Conditions .
of Approval. Any deviation from the applicable submittals approved by the City Council
shall reqaire that, prior to the issuance of any permits, the owner or designee shall submit
modified plans and any other applicable materials as required by the City for review and
obtain the approval of the. Clty Planer or designee. If the City Planner or designee
détermines that the deviation is significant, the owner or designee shall be required to

- apply for review and obtatn the approval of the City Council, (Ping.)
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The owner or designec agrees to defend, indemnify and hold harmless the City of San
Clemente and its elected and appointed boards, commissions, agents, officers ‘and
employees from any and all actions, suits, claims, liabilities, losses, damages, penalties,
obligations, and expenses (including but not limited to attormeys' fees and costs) which
may arise, directly or indirgetly, from the acts, omissions; or operatxons of the owner or
owner's mgents, contractors, subcontractors, or employe¢s concerning Sign Bxeeption
Permit 06-402 when such action is brought within the time period provided under
Government Code Section 66499.37. The City shall notify the owner or designee of the
pendency of any such action and request that the owner or designee defend sutch action, If

" the owner or designee fails to do so, the City may defend the action and the owner or

designee shall pay the cost theteof. The provislons herein shall not apply to the extent that
such damnage, liability or claim is caused by the willful misconduct or sole active

nogligence of the City, or the City's officers, officials, agents, employces or

represontatives, (Ping) _____

The City Council expressly finds that it would not have approved this Sign Exceptton
Petmit in the absence of the required color scheme provided: consistent with this

‘resofution and aecerdingly, if fot whaiover reason a cowrt of-compstent jurisdiction

determines that the requirement for color uniformity of registored trademarks violates the

. Lanham Act or other applicable law, the authorization for the display of any registered

marks and other tenant/occupant logos on the sign(s) autoimatically shall be considered

* null and void and any such registered marks and logos djsplayed oti the sign(s) shall be

removed within thirty-(30) days aﬂcr written notice provided by the City to the apphcant

_{or its successor), M (Plng)

All Conditions of Approval are Standard, unless indicated as follows:
Denotes modified Standard Condition of Approval :
Denotes project-specific Condition of Approval
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